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APPELLATE CIVIL—FULL BENCH.

Before RMr. Justice Davies, Mr. Justice Beuson and Hr. Justice
Bhashyam Ayyangar.

AODAMED KUTTI (Derenpane No. 19), APPELLsNT,
v.
RAMAN NAMBUDRI (Pramrirr), REspoNDENT.*

Limitation Act—Adct XV of 1877, sched. II, art. 134—Inapplicability to case of
involuntary sale.

Where, in execution of o money-decree, immoveable property of a judgment.
debtor, in which his real interest is only that of a in‘ortgagee, ig attached and
brought to sale, the auction-purchaser is not a purchaser from the mortgagee
within the meaning of article 134 of schedule II of the Limitation Act,
even thoogh the property was sold as the property of the judgment-debtor
without any limitation of his interest therein. Article 184 only applies to cases in
which the mortgagee disposes of the property voluntarily. Muthw v, Eambalinga,
(1.L.R., 12 Mad., 316), overruled.

Per SEEpHARD snd Davies, JJ.-—Whero a purchase is made at a sale by the™
Court in execution of a decree, it is complete, for purposes of limitation, at the
date of the purchase, and not af the date of its confirmation by the Conrt.

Burr to redeem a kanom. Plaintiff's father, in 1864, granted
a kanom in respect of certain properties to one Raman Menon
deceased, the karnavap of defendants Nos. 1 to 14. Plaintiff now
sued to redeem that kanom. Defendants Nos. 15 to 18 were
impleaded as persons in possession of portions of the property.
Defendant No. 19 denied the genuineness of the kanom and
contended that the properties had formerly been the jenm of
the tarwad of defendants Nos. 1 to 14, and that they had been
sold at a Cowt sale held in execution of the decres in Original
Suit No. 409 of 1880, being purchased by one Koma Panikar
on 18th January 1886. Defendant No. 19 subsequently, in
execution of & decree in Original Snit No. 10 of 1890, purchased,
also at a Couxt sale, the jenm right of Koma Panikar in certain
items of the property now sought to be redeemed. His defence
was that inasmuch as the said items had been purchaged by

# Second Appesl No. 1008 of 1899 ageinat the decree of O, Chandu Menow,
Subordinate Judge of South Malahar, in Appeal Suit No. 116 of 1899, modifying
the deeree of T. V. Anantan Nayar, Distriot Muansif of Kutned, in Original Bunit
No. 49 of 1898,
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his predecessor in title more than twelve years before suit plain-
tiff’s claim to recover possession of them was barred by article
134 of the Limitation Act. The suit was filed on 25th Jamnary
1898,

The District Munsif held that the kanom demise of 1864 was
a genuine one and that plaintiff was entitled to recover all the
properties except those claimed by defendant No. 19, With
regard to these he held, following Muthu v. Kumbalinga(1), that
plaintiff’s claim was barred under article 184 of the Limitation
Act.

Plaintiff appealed to the Subordinate Judge who held that
the period of limitation should be computed from the date of the
confirmation of sale and not from the date of actual sale. The
date on which the sale to Koma Panikar was confirmed by the
Court was 19th March 1886. He held that the suit was not
barred, and gave plaintiff a decree as prayed.

Againet that decree dofendant No. 19 preferred this second
appeal.

The case first came on for hearing before SHEPHARD and
Davizs, JJ., when their Lordships passed the following

OrpER 0F REFERENCE TO THE FuLl BrNcE.—Assuming that
article 134 of the Limitation Act applies in a case where the
defendant has hought at a sale held in oxccution of a decrec, wo
think that the date of the sale, and not the date of the confirmation
of the sale, is the date of the purchase for the purpese of that
article. From the date of tho sale the person to whom the property
has been knocked down is designated in the Code of Civil
Procedure by no other name than purchaser. On that date he
inewrs obligations as purchaser and acquires an interest in the
property (see Venkalalingam v. Veerasami(2)). We cannot sup-
pose that the Legislature wused the word purchaser in the
Limitation Act in a different sense. But on the question whethet
article 134 applies to the case of involuntary sales made under
the provisions of tho Code, we are of opinion that the ruling
in Muthu v. Kumbalinga(1) cannot be supported. We do mnot
think it is possible to say that a man who buys the property of &
judgment-debtor which has been attached in execution of a decres
buys that property from the judgment.debtor. With all deference

[R——

(1) TLR, 12 Mad, 816, (2) LLR., 17 Mad., 89 at p. 91,
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to Mr. Justice Mdttusami Ayyar, we think it is misleading to
say that a simple mortgages has a power of sale. The right $o
sue for sale which the mortgagee possesses is very differcnt from
a power of sale as that term is generally nnderstood. But,
however that may be, it was not any right of the mortgagee that
was euforced. It was the decree-holder who was enforcing his
remedy in inwifum against the judgment-debtor, that judgment-
debtor happening to be a mortgagee.

We refer to a Full Bench the question whether a purchaser at
a sale in execution of a decres against a mortgagee is a purehaser
of the mortgaged property from the mortgagee within the meaning
of article 134 of the second schedule to the Limitation Act?

The above reference came on before the Full Bench constis
tuted as above.

J. L. Rosario, for appellant, contonded tbat the auction-
purchaser (defendant No. 19) was a purchaser from the mortgagee,
within the meauning of article 134 of the Limitation Act, and
that the suit was barred as against him, as more than twelve
years had elapsed, before the filling of the suit, since the date of
the purchase, namely 18th January 1880. He referred to rule 4
of the High Court Rules of Practice, Appellate Side, under which
a judgment-debtor may be examined as to his interest in prop-
erty; also to Kali Das Mullick v. Xanhya Lal Pundit(l);
Muthu v. INambalinga(R); Ambalavana Desigar v. Bappu Rao
Jagadap(8); Pandu v. Vithu(4); Chintamoni Moehapuiro v.
Sarup Se(5).

Sundara Ayyar, for respondent, contended that the suit was
one for redemption and that defendant No. 19 had only the
rights of the mortgages from whom he had purchased; and that
article 148 was applicable and that in consequence the suit was
not harved. He cited Bhagwan Sahai v. Bhaguun Din(6); Pandu
v. Vithu(4); Sundara Gopalan v. Venkatavarada Ayyangar(7)
Dorab Ally Khan v. Abdool Aseex(8); Whitworth v. Guugain(9);

(1} LR, 11 LA, 218; LLX., 11 Cale, 121.

(2) I.L.R., 12 Mad., 316.

(3) Appeal No, 129 of 1838 (wnreported).

(4) 1.L.R., 19 Bom., 140 ab p. 144. {5) LLR, 15 Cale,, 703.
(6) LLR., 9 All, 97 at p. 103, (7 LL.R., 17 Mad, 228. .
(8) L.B., 5 LA, 116; LLR,, 3 Cale, 806.

(9) 8 Hare, 416; on appes], 1 Ph., 728,
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Robhagchand Gulabehand v. Bhaichand(l) ; and Radanath Doss v.
Gisborne(2).

The Court recorded the following

OpintoN.—We are clearly of opinion that when in execubion
of a money-decrec immoveable propexty of a judgment-debtor,
in which his real interest is only that of a mortgagee, is attached
and brought to sale, the auction-purchaser cannot be regarded
as a purchagser from the mortgages within tho meaning of article
134 of the second scheduale of the Timitation Act, even though the
property was sold as tho property of the judgment-debtor without
any limitation of his interest thercin. Axtiele 134 is, in our
opinion, intended solely to apply to cases in which the mortgagee
disposes of the property voluntarily. Dut in the case of an
involuntary sale in execution of a decree the purchaser cannot be
regarded as a parchaser from the judgment-debtor. The decision
i Muthu v, Kumbalinga(3) proceeds, we think, on the erroneous
assumption that the Court in selling the judgment-debtor’s prop-
exty in which his interest is that of a mortgagee for the dis-
charge of the debt due by him under the decree is exercising the
power of sale which the judgment-debtor qua mortgagee possesses.
Agsuming he has such power of sule, the Court may be regarded
as exercising that power in a suit which the mortgagee may bring
against the mortgagor for the recovery of the mortgage debt.
Sueh power of sale cannot be exercised for the benefit of the
morbgagee to enable him to discharge a debt due by him to s
third party.

The case came ou for final hearing before Davies and
Buasgyam Avyaxear, JJ., whon their Lordships delivered the
following

Jupeuent.—Following the decision of the Full Benoch on
the question. referred to it, this second appeal iy dismissed with
costs.

(1) LLR., 6 Bom,, 193 at p. 202 (2) 14 M.LA,, 1at pp, 14, 16,
(3) LLR., 12 Mad, 816,




