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mortgage. The onus is upon the party alleging such knowledge OCursvares

. Repnr

or notice to aver the same in his pleadings and to prove it. This v,
L =T : . . . L MANICK 4=

the plaintiff did'not do. He made no allegation in his plaint, nor jirern

at the settlement of issues, that the fourth defendant had notice Cusriln
of the plaintiff’s mortgage and it cannot be properly presumed that

fourth defendant had such notice from the fact of his not having

denied in his writben statement what was not alleged by the
plaintiff.

We must set asido the decrees of both the Comts below with
costs throughout. With the consent of the parties before us the
property will be sold free from both plaintiff’s and fourth defend-
ant’s mortgages and the net proceeds will be applied first towards
discharge of fourth defendant’s mortgage debt and the costs of
the present litigation, and the balance, if any, will be applied to
the discharge of the plaintiff’s mortgage debt, and the surplus, if
any, will be paid to defendants Nos. 1 to 3.

APPELLATE CIVIL.

Before Mr. Justice Davies, Mr. Justice Bhashyam Ayyangar,
and Mr. Justice Moore.

REFERENCE UNDER STAMP ACT, Srorron 57.% 1001.
August 9.

Btamp Act—Act IT 0f 18099, s, 5, sehed. I, art. Bl—Lcase for three years containing
covenant by lessor to renew at option of lessee for further lerm of one or two
years from ezpiration of original term—Stamp duty—Not an instrument
eomprising or relating fo several distinet matfers.

A lease for threo years at a sperified rent containing a covenant on the part
of the lessor t0 renew it, at the option of the lesswe, for a further period of one
ar two . yesrs from the expiration of the original term, is not an instrument
comprising or relating to several distinot matters within the meaning of ssction
5 of the Stamyp Act, 1899. Sach an instrument containg but one contract, namely,
a demise. The option to, renew is ancillary to and forms part of the considera-
tion for entering into the lease.

Oasg referred under section 57 of the Stamp Act for the opinion
of the High Court as to the stamp duty chargeable on.a lease:

# Referred .Case No. 9 of 1901, stated under section 37 of the Stamp Act, by
R, A, Graham, Secrétary to the Commissioner. of 8alt, Abkdri and Heparate
Beveuue, Board of Revenue; Madms, in Jetter dated 19th July 1901.
f*
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Resmrescs The lease was in respect of a house situated in Nm‘xg&mb&k&l}h
goons aor, and by it the lessce agreed, among othm" thmgs., t(o pay._a_.111o.nthly
$.57.  yent of Res. 190 for a period of three years, in. consideration of
the lessor demising the premises for that period; it also contained
the following covenant:— * And that, if the lessee, . his’ heirs,
execubors, or assigns, shall be desirous of taking a renewed leasc
of the said premises for the further term of one or two years from
the expiration of the said term hereby granted and of sueh desire
ghall prior to the expiration of the said lagt-mentioned term give
to the lessor, her executors, administrators, or assigns, or hor or
their agents in Madras for the time being six calendar mouths
provious notice in writing and shall pay the said rent hereby
reserved  and observe and perform the several covemants and
agreements herein contained and on the part of the lessce, his
executors, administrators, or assigns to be observed and performed
up to the expiration of the said term hereby granted, she, the
lessar, her heivs, execubors, administrators, or assigns, will upon
the zequest and ab the expense of the lessee, his exccubors,
administrators, or assigns, and upon his or their executing or
delivering to the lessor, her executors, administrators, or assigns,
a counter-part thereof, forbhwith oxccute and deliver to the lesses,
his executors, administrators, or assigns, a renewed lease of the
said premises for the further torm of one or two yoars as the lessec,
his executors, administrators, or assigns, may desive, at the samo
yearly rent and under and subject to the same covenants,
provisos and agreements as are hercin contained other than this
present covenant.”
The document was produced for registration impressed with
a stamp of the value of Re. 12~8-0 and was impounded as being
insufficiently stamped, and forwarded to the Collector of Madras,
who held that it was chargeable with an additional stamp duty
of Rs. 12-8-0 as an agreement to lease nnder article 85 of schodule
I of the Stamp Act, 1899, in respect of the covenant for renewal,
and levied the deficient stamp duty, together with a penalty of
Rs. 5. The Board of Revenue was appealed to and upheld the
~Collector’s oxder, but, at the roquest of the solicitors to the losaeo,
referred the ease to the High Court. :
The Government Plgader, (M. E. B, Powell), for the referring
officer, submitted that the document was chargeable with the’
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.additional duty. He referved to Hand ». Hall(1) and Reference Rermrence

under Stamp Act, s. 57(2), and contended that the point now raised g,

had not been expressly decidsd in the latter case.

Mr. D. Chanicr, for the lessee, was not called upon.

JupeueNt~—~The question referred for opinion is, whether an
instrument of lease, for a torm of three years at a monthly rent of
Rs. 190, with a covenant on the part of the lessor to renew the
lease at the oplion of the lessee for a further term of ome ox two
years from the expiration of the said term of three years, is rightly
stamped, only with the duty payable on a lease for a term of three
years, or whether it should be stamped with the aggregate of the
duties payable on alease for a term of three years and on an
agreement to give a lease for a term of two years.

Weare clearly of opinion that the instrument has been rightly
stamped as a lease for a term of three years and that the Collector
was in error in levying an additional stamp calenlated upon an
agreement to give a lease for u term of two years at the monthly
rent of Rs. 190.

Under article 35 of echedule I to the Stamp Act ¢lease’’
ineludes ¢ an agreement to let ” and an * agreement to let ”” has to
be stamped with the same duty as alease. Under section 5 of
the Stamp Act, an instrument comprising or relating to several
distinet matters is chargeable with the aggregate amount of the
duties with which separate instruments each comprising or relating
to one of such matters would be chargeable under the Act; and
it is apparently under this section that the Collector has levied the
additional stamp duty. It is clear that this section is inapplicable
to the transaction and that the instrument in question relates
only to one matter and not to two distinct matters. The lessee
-agrees, among other things, to pay a monthly rent of Rs. 190,
for the premises in question for o period of three years in consid-
eration of the lessor demising the premises for a period of three
years and also agreeing to venew the lease, at the option of the
lessee, for a further ferm of one or two years. If the covenant to
rehgew were disannexed from the lease, there would be no consid-
eration for the covenant to renew (per Maule, J.,— Worthington
v. Warzington (3)). A covenant for renewal at the option of the~

" (1) LR, 2Ex. D., 355, (2) TLR., 4 Msd,, 176.
(8) 17 LJ, (C.P.), 117 ab p. 119,

UNDER
AMP ACT,
3. 57.
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lessee is an ordinary covemant in a great mauny leases and for at
least two centuries, it has been held to be a covenant running with
the land (per ¥arwell, J., in Muller v. T raffopd(1)). A mere
agreement to lease is not a covenant which wil van with the
land and will not bind a travsferee for valuable consideration
without notice of the agreement., The transaction or matter to
which the instrument in question velates is single and indivisible
and cannot be treated as relating to two distinet mabters within
the .mpa‘ning of section 5 of the Btamp Act. The instrument
contains only one contract, a demise; the option of renewal of the
leage is ancillary to it and forms part of the consideration for
entering into the lease.

Worthington v. Wearrington(2) is a clear authority for hold-
ing that the instrament in question is rightly stamped as a lease
for a term of three years only. Tn that case, the lease was for a
term of two years, at a rent of £50 a yoar, and the lessee also had
the right of purchasing the premises at the determination of the
lease or at any time during the term of the lease. It was held
that a"thivty-shilling stamp was sufficient and the contention that
it required an additional thirty-shilling stamp for the agreement
to sell the premiscs to the lossee at his option, was over-ruled.
Creswell, J., in over-ruling the contention ohserved as follows in
the course of the argument:—¢ This is not more than a covenant
% to renew, which is usual in leases and which does mot, on that
“ account, require two stamps.  Thelease and the agreement to pur-
“chase are the consideration for the ront. If tho lease were for-
“ feited, the right of purchase would be forfeited also.”  Phillips v.
Phillips(3) supports the same view. In that case it was held that

- the agreement for a new lease which was contained in an insbrument

of surrender of a lease for lives was part of the contract and that.
the reference to it in the deed of surrender was not a “ mattor or '
thing,” not “incident to the sale and conveyance,” but was
necessarily connected withit. In Referred Case No. 1 of 1%76(4)
on a reference by the Board of Revenue, it. was held that a
conveyance with the usual covenant for title, cannot be construed
‘as constituting an indemnity hond, so as to render the document
“linble to stamp duty as an indemnity bond in addition to the stamp

[

(1y [16801]1 Oh,, 54 at p. €0, (3) 11'Ad. & E., 796,
(2) 17 L.J,, (U.P.), 117 a6 pa 119, (4) LL.R, 1 Mad, 183,
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duty to which it is liable as a conveyance. It was there held that
an instrument can be regarded as falling nnder two distinet
categories, each requumo a separate stamp, only where there is
what is called a © distinet considerntion ” for each and not where
there is a unity of consideration as in the present case.

APPELLATE CIVIL.

Before Mr, Justice Denson and 3r., Justice Bhashyam Ayyangar.

ACHUTARAMARAJU axp avorHER (PLAINTIST'S
REPRESENTATIVES), APPELLANIS,

v.
SUBBARAJU awvp orugrs (DerENDiNTS), RmspoNDENTs.#

Evidence Act;—flot I o 1872, s. 92—Evidence fo vary written instruwment—
Brecution of sale-Geed—Subsequent redemption suit on jfooting that #he sale
was din fuct a wmorfyaye—Buidence of subsequent conduct to show collateral
agreement—Inadmissibility, .

On 23rd September 1876, defendant wrobe to plaintiff, inviting plaintiff to
execute o sale-deed of certain land in favour of defendant and promising that
if plaintiff did so, defendant would discharge plaintifi’s debts ount of the income
to be derived from the land, and wonld, afier the debts had bepn discharged, or
before, if so requested, restove the land to plaintiff, wpon payment by plaintiff of o
sum of money that had been advanced to him by defendant. This document was
not vegistered, On 29th September 1876, plaintiff execated & deed of sale of the
land in defendant’s favour, which was unconditional in it8 terms, and which was
duly registered. Plaintiff subsequently brought a redemption suit against
defendant on the deed of 20th September, and le contended that though that
deed was, in ita terms, an absolute conveyance, he was entitled fo adduce evidence
of the subsequent conduct of himself and defendant, to show that the transaction.
wag, in fact, not @ sale bub a mortgage :

Held, that the evidence was not admissible.

Balkishen Das -v. Legge, (IR, 27 LA, 58; LI,R., 22 "AlL, 149), followed.
Khankar Abdm Rohmon v, Ali Hafez, (1.LR., 28 Cule, 256), and Mahomed Al
Hossein v. Noear Ali, (LL.R., 28 Cale,, 289), disssnted from.,

Plaintiff further contended that the contract was nob contained in the deed
of sale alone, but must be gathered from both of the documents referred to
above :

#* Appeal No. 13 of ‘1900 against the decrec of O G. Kuppusami Ayyar,

Suhordinate Judge of Cocanada, in Original Suit No. 88 of 1898,

REFERENCE
UNDER
Stayme Agr,
s. 37,

1901.
August 8, 12




