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EM PERO R.*

Criminal Pro:edure Code—Aot V of  1898, s. 562—Power conferred by st}ciion not 
confined to Courts of First Instance,

The power of passing orders under seotioa 562 of tha Coda of Griminai Proce­
dure ia uotcoDfiQed to Coucta o£ First Instabce,

Emperor t>. Birch, (I.L  B ., M  AIL, 306), approved.

T h e  f-icts necessary for fehis report are sefc oafe in the lebber of 
raferenea which ia as follow s: —

“ The appelUnti Narayanaswami Naidu, a youth ofj 2,1 years of 
age, appears feo bava bean kaepiag a womaQ naoied GrOviDdammal 
Oa the 13ph M.aroh 1906 ha coulgi nob find[, her and on makiag 
enquiries seems to have been informed by soma one that she was 
oonoaaled ia iihe house of one Ghinnasami Pillai. Thereupon at
2 A.M. he eoberad Ohinnasatai Pillai’s house, detnandad his conoti- 
biae, and raised such a disfcurbance fcbafc fche police had fco b  ̂
summoned. The appallarsb was' oonvi'ipbad after trial of offences 
undar seotiong 447 and 352, 'Indian Penal Oqde, and sentenced 
to undergo rigorous imphsbnment for two weeks. On appeal the 
Deputy Magistratia affirmed the oonviefcion (ha should naore ap- 
proximahely hava altered it to one under secbiona 448 and 352,
Indian Penal Coda), but remitting tha senbenca, in view of the 
fcdvial nature of the ol^ence and the ynubh of the appellant, directed 
under section 562, Criminal Procedure Code, that he should enter 
into a bond for Es. 50 with one surecy for a like amount to be of 
good behaviour for six months.

The attention of the Deputy Magisbrate was drawn to the fact 
that the power conferred by sectioQ 562, Criminal Prooedure Code,
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* Oasa Bsferred No. 38 of 1906 (Oriminat Revision Cise JSTo. 185 of 1906^ for 
the ordarg of tha High Oourb under saotion 438 of fcbe Oode of Oriminal Prooedura 
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Qgjj onW be exercised by the Court before whom an offender isSWAMI
Naidd convicted by a Magistrate dealing with the matter in the manner 

Emperob. P’'0 '^i^ed by section 380. The Daputy Magistrate however relies on 
the ruling in Emperor v, B irchil) in support of his procedure. 
With all deference to the learned Judge 'who gave that ruling, I 
respectfully submit that it is oppoaed to the plain wording of section 
562 and to the infcantion of the Lsgislafcure. In the statement of 
objects and reasons against section 423 it is noted that the insertion 
of clausa {d) is rendered necaasary by the amendment of section 106.

Aa regards the merits too it seems doubtful if the offence is ao 
trivial as the Daputy TMagistrate think?. The appellant had no 
justification for considering thab the complainant Chinnasami 
Pillai was ooncealing hia concubine; Chinnasami Pilla.i is a man 
of respectable character and t-> burst into his house at 2 A.M , and 
create an uproar is hardly a trivial matter. Farther the appellant 
■was aI?o CO23plicated in Oriminal Appeal No. 55 of 1906 on the 
same Deputy Magistrate’s file in respect of vexatious charge regard­
ing this very matter and the Sub-Magistrate’s order directing him 
to pay compensation was upheld.

The Acting Public Prosecutor in support of Eeference.

J u d g m en t.— W e do not think it was the intention of the Legis­
lature by the use of the words “  Court before whom be is convicted ”  
in section 562, Criminal Procedure Code, to limit the power of 
making orders under that section to the Court of First Instance. 
The proviso to the section appears to us inconsistent with the view 
that this was the intention of the Legislature.

W e agree with the decision in Emperor v Birch(l'j.

(1) I L E., 24 All , 306.
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