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APPELLATE CRIMINAL.

Before Sir drnold White, Chief Justice, and Myr. Justice
Subrahmania dyyar.

NARAYANASWAMI NAIDU
Y.
EMPEROR#

Criminal Prozedure Code—~Aot V of 1898, s. 562«—waer conferred by seciion mot
confined to Courts of First Insiance.

The power of passing orders under section 562 of the Code of Criminal Proce-
dure i not confined to Courts of First Instance.

E;hpefar v, Birch, ('I.L R., 24 All., 306), approved.

THE facts necessary for this report are sob oub in the 1e§ber of
reference which is as follows :—

“The appellant Narayanaswami Naidu, a youth of 21 years of
age, appears fo ha.ve besn keeplng a woman named Gevmdammal
On the 13sh March 1906 he could not fird her and ‘on making
enquiries seems to have been mformed by some one th&h she was
conosaled ‘in the house of one Chinnasami Pillai, Tbereupon a.t
2 AM. he entered Chmna.sa.ml Pillai's house, demanded his concu-
bine, and ralsed such a dlsburbance that Sthe police ha.d fo ba
gummoned. The appellant was’ convmhed after trial of offences
under sections 447 and 359, ‘Indian Penal Caqde, and seutenced
to undergo rigorous Jmpmsonment for two weeks., On appeal the
Daputy Magistrate affirmed the conviction (he should- more ap-
proximafely have altered it to one under sections 448 and 3859,
Indian Penal Code), but remitting the sentence, in view of the
trivial nature of the offence and the youth of the appellant, directed
under section 562, Criminal Procedure Code, that he should enfer
into & boad for Bs. 50 with one suresy for a like amount to be of
good behaviour for six months,

‘The attention of the Dspuby Magistrate was drawn to the fach
that the power conforred by sectioa 562, Criminal Procedure Cods,

* (ase Ralerred No, 38 of 1906 {Oriminal Revision Case No. 185 of 1906 for
the ordars of the High Qourt under section 438 of the Code of Criminal Procedure
by J. H. Robertson, Hsq,, Distriet Magistrate of Balem, in hig letter, dated 10th
April 1908 (No. §50 M.R. of 1906).
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can only be exercised by the Court before whom an offender is
convicted by a Magiatrate dealing with the matter in the manner
provided by section 380. The Doputy Magistrate however relies on
the ruling in Emperor v. Birch(l) in support of his procedure.
With all deference to the learned Judge who gave that ruling, T
respeetfully subwit that it is opposed to the plain wording of section
562 and to the intention of the Lsgislature. In the statement of

* objeets and reasons againsh section 423 it is noted that the insertion

of clanss {(d) is rendered necsssary by the amendment of section 106.

As regards the merits too it seems doubtful if the offence is so
trivial as she Daputy Blagistrate thinks. The appellant had no
justification for considering that the complainant Chinnasami
Pillei was concealing his coneubine; Chinnagami Pillai is a man
of respectable character and - burat into his house at 2 A.M, and
ereate an uproar is hardly a trivial matter. Further the appellant
was also complicated in Oriminal Appeal No. 55 of 1906 on the
same Daputy Magistrate's file in respect of vexatious charge regard -
ing this very matter and the Sub-Magistrate’s order directing him
$o pay compensation was upheld. '

The Acting Publie Prosecutor in support of Reference.

JUDGMENT.—We do not think it wae the intention of the Legis-
lature by the use of the words "' Court before whom he is convieted
in section 562, Criminal Procedure Code, to limit the power of
making orders under that section to the Cours of First Instance.
The proviso to the section appears to us mconsxsﬁent w1th the view
hhat this was the xubenhon of the Legislature.

We agree. WIth the decision in Emperor v Birch(l).

(1) T L R., 24 AlL, 306,



