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construetion” [Gokul Mandar v. Pudmanund Singh(1)}. Wa may
add that the aceused is nob in a worse, butisin a belter, position
when the items can be, and ave, specifiad, rather than when tbhay
cannot be, or are no%, specified. The view that we take is
supporbad by the decisions of the High Courts of bath Allababad
and Caleusta [Emperor v. Gulzari Lal(?), Ewmperor v. Ishtiag
dhmad(3), and Samiruddin Sarkar v. Nibaran Chendra Ghose(4;]
and we are not aware thst a contrary view has been takau by any
of the High Courts.

The trial was therefore not illegal by reason of the charges oo
which the aceunsed was tried. On the wmerits we are satisfied that
the accused was rightly convicted in respeet of the two cheques
which formed the subject of the firsb and second charges.

‘We dismiss the appsal.

APPELLATE CRIMINATL.
Before M. Justice Davies and Mr. Justice Moore.

'SREEMAN KUMARA TIRUMALRAJA BAHADUR,
RAJAH OF KARVETNAGAR, PETITIONER,
' o 2.
SOWCAR I,LODD GOVIND DOSS KRISHNA DOSS,
RESPONDENT.¥

Criminal Procedure Cods Act V of 1898, s. 145«—E;7quz'"ry to ba held before issuing
preliminnry order under - Jurisdiction of Magistrate— Failure of furisdicéion
whare Magistrate refusss to receive emdence which parly is enhtled to adduce
under 5,145 (5),

In order that a Magistrate may have jurisdiotion to act under section 145 of
the Code of Qriminal Proocedure; he must bé satisfied from a Polica report, or
other informatina, that a dispute likely to' camae a breach of the peace exists
concerning any land, ete. Whare there is no Police report the statement of
interested parties ought to be recsived with great oaution and ought not to be
acted -upon unless they ara corroborated by the testimony ot less iuter-
ested persons. The opposite party alsoc, ought %o be given an opportunity of

(1) LK., 29 L.A., 156, {2) LL.R., 24 AllL., 254.

(3) LE.R., 27 All,, 69. (4) I LR 31 Calc,, 928 at p. 931,

* Oriminal Rovision Case No. 209 of 1906, presented uader sections 435 and
439 of the Code of Criminal Procedurs, praying tbe High Court to revise
the order of Stanley Rice, Esq., Distriot Magistzate of Norsh Arcot in Criminal
Miscellaneous Petition No. 1 of 1906.
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cross-examining the party making such statements .before the Magistrate takes
any action on them.

Under section 145 of the Code of Criminal Procedure, a party who
ig required by a preliminary order to -attend at the Magisbrate’s Court is
entitled to show that no dispute likely to cause a breach of the peace
exists or had existed, and it is nobt open to suoh Magistrate to refuse to
receive such evidence when tendered. Where the Magistrate refuses to

receive such evidence, his order will be sef aside as having been passed without
jurisdiotion.

Per DAVIES, J,—A Magistrate acts ulira vires in clubbing together disputes
relating to a large number of villages and treating them as ome, Iach village
must 8tand on its own footing and the Magistrate should satisfy himself that a
dispute existed in respect of all the villages, He should asoertain, as regards

each village, which party was in possession at the date of the order and corfirm
that possession.

The object of Chapter XIV of the Code of Criminal Procedure being to
procure prompt action to avert breaches of the peace, the Legislatore could not
have contemplated under that chapter wholesale proceedings in regard to a large

number of villages which, if the procédure above stated be adopted, would
entail a prolongsd enguiry.

THE facts necessary for this report are fully met out in the order of
the lower Court, the material portions of which are as follows :—

“The estate of Karvetuagar was until lately under the manage-
ment of the Court of Wards, who handed it back to the Rajah of
the Karvetnegar on 27th September 1905. While doing so, they
restored possession of the Narayanavanam Taluk to the petitioner
who was the usufructuary mortgages. The Rajabh immediately
issued a notice to the ryots that he had come into possession and
this has caused unrest. Hence the application,

" The facts are véry clea,rly stated by my predscessor in his
otder of 9th March 1906, and I bere embody it/ thb this order.

" The Narayanavanam Taluk wae mortgaged wibh possession to
Dewan Bahadur Liodd Kristna Doss Bala Mukund Doss (father
of the petitionet) on July 20, 1878, and was in possession of the
usufructuary mortgn.gees subsequent to that date until managemeut
was agsumed hy the Court of Wards under Act IV of 1899, On
the 13th June 1905 the incapacitated proprietor (the father of the
coupter-petitioner) died and the Court of Wards having decided
to relinquish the superintendence and mavagements of the estate,
restored the possession of the Narayanavanam Taluk  to the
usufructuaty mortgagee on the 27th September 1905.

"1t appears from the affidavit of R, Subramania Ayyar, the

'Depuby Tahsildar of the mortgages in posseséion, that on the very
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day that ' possession was given fo the morbgages the counter-
petitioner issued notices to the ryobs and village officers to the
effect that possession of the taluk had passed to him and not 6o
the rmortgagee and that rents wers to be paid and accounts
renderad to him alone and not fo the mortgagee.

“On thia being brought to the notice of the Regulation
Collector, that officer caused a mnotice 5o be promulgated in the

villages by beat of drum informing the ryots and village officers
of the true faects.

"The records of thiz cage also show that a copy of the notice
was obtained and supplied to ths Collector and Distriet Magistrate
who communicated with the ecounter-petitioner in the hope of
inducing him o recall the notice to the ryots and refrain from
action that appeared as illegal, as it was ill advised and was likely
‘to lead fio a disturbanes of the public tranquillity.

“The affidavit of the Deputy Tabsildar of petitioner shows that
the Karvetnagar Rajah without paving the leaat attention to the
Aiginterested adviee given him by the Chief Magistrate of the
Distriet, has made further determined efforts to gain possession
of the taluk by foree instead of through the proper Courts., He
has ovened a Taluk Office of his own in the taluk and is
employing every means to induca the ryots and village officers
to attorn to him.

“The naction of the counter-petitionar, even if he &ond fide
believes that possession ' passed ” to him on the surremder of
mansgerent by the. Court of Wards, cannot but lead to:breaches
of the peace and disturbances throughout the taluk, and paragraphs
19 to 25, of the Dsputy Tahaildar's. affidavit recount what I mush
.consider are only the mntterings of the coming storms,

* L] * *

“ Being satisfled then that. a dispute likely to cause & breach
of the peace exists regarding the possession of the  Narayana-
vanam Taluk of the Karvetnagar Zamindari which is within the
local limits of my juriediebion, T make ‘thiz order in writing in
‘which T ‘have stated ahove the grounds of wmy being so satisfied
and I hereby require the "patties ‘concerned in the -dispute- to
attend this Court in person or by pleaders withic the bext 10

(ten) days and to pubt io written statements of their respective -

claims as respécts the fach of actual possession of the subject of
dispute.
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“Phe two special points on which the enquiry was o proceed
woere thase ;~—(1) is there any likelibood of & breach of the peace;
{2} in whom does the actual possession vest.

* * * . ®

“It ig for thess reasous that I declined $o take oral evidence to
the effect’ that no breash of the peace has takea place or was to be
apprebended. It is evident that relations are even now strained
o0 the point of bresking. -

¥ * & =

“Next it is argued that the Raja can show that whole villages
have entirely attorned: to him and that such partial possession
gshould be daclared to be with him. I see no reason for splitting
up the case' in this way. The question is, what is to be the unis ?
In this ocage, it has been taken to be the taluk. The officsis
adminigtering the Taluk as a whole and not merely a bundle of
unconnacted villages in if. ’Would it be possible if the dispute
were about a village tio say that the dry lands wers in possession
of one party and the wet of another, or that of his wet lands aeertain
gurvaey numbers were possessed by one party and certain others by
the other ? or that a sub-division of & field was in possession of A
and the rest of B? where can ths line be dtawn? T am olearly of
opinion that as the dispute is sbout the Taluk the order should
deal with tha Taluk ag a whole.”

Againgt this order the pebitioner preferrsd a Ravision
Petition. .

The Hon. the Advocate-Gaoneral (Mr. J. B. P. Wallis) and
the Hon. Mr, L. 4. Govindaraghava Ayyar for petitionar.

The Acting Pablic Prosecutor (Mr. C. Sankaran Nair),
P. R. Sundare dyyar and A. S. Balasubrahmania Adyyar for
respondent. - '

ORDERw—-MOORE, J.—In order that a WMagistrate may have
Jurisdiction to act under section 145, Criminal Procedure Code,
he must be eatisfied from a Police report or othsr information
that a dispute likely to cause a breach of the peace exists concern-
iog any land, ete. It is therefore necessary to asocersain what
information Mr. Pinhey, District Magistrate, North Arcot, had
before bim when he passel his order of the 9th Mareh 18908, and
Mr. Rice who succeeded him as Distriot Magistrate, when he pasgsed
his final order in this ma'ter on the 2nd April. Frow Mr. Pinhey’s
order it is olear that he had no Police report bafore him. He was
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District Magistrate. He bolieved that there was serious dabger of
riots breaking out all over a whole taluk in one of the zamindaris
in his digtriet, and yet as far a8 can be aseertained from the record,
be rever referred the matter to the District Superintendent of Police
for epquiry and reporf, or oblained apy information from that officer
or any of his Subordinates in the Police befors he jumred to the
conclusion that there was a danger of riots all over s considerabls
tract of country. All that the District Magistrate bed before him
was a petition from a Deputy Tahsildar in the employment of My,
Lodd Govinda D oss, the mortgages who had taken over possession
from the Court of Wards. Mr. Lodd Govinda Doss. was, it ig
clear, most avxious that the Distriet Magistrate should take sction
under the Criminal Procedure Code and decide that he was in
possession. The facts being as stated it must be held that the
Distirict Magistrate should have received the Dapubty Tahsildar’s
ptatements with great caution and should have declined to aect on
them unless they were eorroborated by soms less interested person.
This official should also have been summoned before the District
Magistrate“and examined on osath, full opportunity being given to
the Vakil of the Raja of Karvotnegar to cross-examine him more
especially ag to the statements that he makes in his petition as to
the danger of riots breaking out in various villages in the taluk,
Nothing of the sort, however, was done and Mr. Pinhey, consider=
ing that the action that had been talten by the Raja on the
surrender of the management by the Court of Wards, could not
bub lead to breaches of the peace and disturbances throughout bthe
taluk placed on record in his order of the 9th March 1906 that
he was satisfisd that a dispute likely to cause a breach of the
pence existed, and directed the parties eoncerned in the dispute
to attend at his court within ten days. Mr. Rice tosk the
matter .up and passed .final orders on the 2nd April. He sbated in
his proceedings that the facts of the case had been clearly set ouf
by his predaceesor, and he accordingly embodied Mr. Pinhey’s
order of the 9th Mareh in his proceedings. He then went on to
add that as each party was claimiog posiession of the taluk and
trying to collect rents and get leases executed to disfrain, and
generally to exercise acts of ownership, he was satisfied that a
collision was inevitable soonar or later. The vakil for the Raja
of Karvetnagar wanted to praduce. evidence to show that there’
wag no danger of a hreach of the peace. The District Magistrate
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however, refus:d:to raceive any evidence. It is:eclear that in so
refusing Mr. Rice acted contrary to law. Secbion 145, clause § of
the Criminal Prosedurs Code, lays down that nothing in thab section
shall preclude any party required by a preliminary order to attend
at the Magistrate’s Court, as ths Raja had been required, from
showing that no dispute likely to cause a breach of the peace
existed, or had existed, and it was consequenfly not open to the
Distriet Magistrate to refuse to receive the evidence tendered to
him. I fee! very doubtful if it could be beld shat the petition
of the Deputy Tahsildar afforded information such as to give Mr,
Pinhey jurisdiction to pass his order of March but bowever this may
be, T have no heditation in holding that Mr. Rice's subsequent
refusal to recelve evidence gives this Court nmo option but to
declare that his order of April was passed without juriadiction

and to direct that it be on that aceount set aside.

Davigs, J.—1 coneur throughout with my learned. colleague. [
would go evan further and hold that ab initio the Districb,Magisv-.
trate acted ultra wires in clubbing together 230 allqgedvsubjects of
dispute and treating them as one. Each village stood or its own
fopting. The Rajg‘ had possession of some and the mortgagee ofi
obhers Before the Discricﬁ Magistrate made his declaration that
thers was s dispule hkely to lead to a breach of the peace, he should
have found that that was soin respect of all the villages, but as
Mr. Justice Moore hzxs pointed oub he had no maberials for saying
that such a dispute exlsbed in respech to a smgle v1llage. '

Then, when he came to the question of possession he should have
decided which party at the date of his order was in actual posses-
gion of this or that village and confirmed that possession. Hera
without taking any evidence on the point he has arbitrarily found
that the mortgagee was in actual possession of all the villiges,
which, as a mabter of fact, we understand he was not. This
course would no doubt have entailed a prolonged enquiry s
circumstiance which itself indicates that the Lsgislature did not
contermplate wholesale proceedings of this sort in eases under
chapter XIV of the Code of Criminal Procedure, the object of
which is to procare prompt action to avert breaches of the peace.
Had the provisions of the Code been strictly followed the oases.
before us could not have been disposed of in so offhand a fashion.
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