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the aopointments is that fhey ave altogather temporary. We are GANAPATHI
-supported in bhis view by the opinion of Shepherd, J., in the case AY,IAB'
-of Seshalri Ayyangar v. Natarafa Ayyar(l). It iz manifest that to 8as
lay down that the committee has an ungualified power of makiog fo:;{é?
temporary appointments would give them a power liable to grave DEATTAR.
.abuse. Such temporary wmanagers would be mersly servants
sremovable at tha will of the committes, and would serve to give

the committee a control over the manigement inconsistent with

:the poliey of Act XX of 1863, viz., that the actual administration

of aftfairs should be in the hands of the trustess subject only to

“the supervigion of the committes.

~ Wa therefore agree with the District Judge and dismiss the
;sesoad appeal wibh costa,

APFELLATE CIVIL.
Before Mr. Justioe Subrahmania Ayyar and Mr. Justice Miller.

MAHAMAHOPADYAYA RANGACHARIAR (PLAINTIFF),

1908,
APPELLANT, Auvgust 13,
. 14, 15,
v. 28.
THE MUNICIPAL COUNCIL OF KUMBAKONAM -

(DEFENDANT), RuspoNDENT*

«District Municipalities Act (Madras)—Act 1V of 1884, s3. 4-B (1) {b), 4-B {3) (b)
91, 261—Supersession of @ municipalbody under s 4-B (1 (b) only & suspen-
sion —No notice under 8. 261 requiwred when the swil is only for injuncbion—

 Easements Act V of 1832, 5. 7, «lls. (@) and (i)—Right of proprisior on higher
level under s T, ill. (i), not an easement and doss nol interfers with the right
of lower propriclor ta build on his own land undsr 3.7, ill, (&),

The * supersession ’ of a Munpicipal Counocil under section 4-B (1) (b) ol
“Madras Act IV of 1884 is only a suspensjon of suoch hody for a limited pariod and
. such supersession is diffsrent from and has not the effeot of a dissclution under
~‘ssotion 4-B (1) (@). The recopstibution’ of suoh a Council under seotion 4-B
18} (b) is the ravival of the old corporation and mot the creation of a fresh one,
.aad all tha rights and liabilities of the superseded Council wisl devolve on the

Counoil so reconstituted as its rightful suocessor,

“{1) T.LR., 41 Mad., 179,

* Sgoond Appeal No. 963 of 1903, pnesented againgt the decree of. F.D.P.
+Oldfiald, Eaq, District Judge of Tanjors, in Appeal Buit No. 978 of 1902,
;ipresented-against:the decves of M.R. Ry, P. Narayanaghariar, Distriot Muusit of
~.Eumbakonany, in Original Suit No. 60 0f 1901,
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The notice required by seotion 261 of the District Munuicipalities Act isnot
necessary when the suit is for an injunection, .

The right of the.owner of higher land under seotion 7, illustration (i}, of the-
Fasements Act, i.e., that the water naturally rising in, or falling on, such land,
shall bo allowed by the owner of adjacent lower land to run nasurally-thereto is.
not a right in the nature of an easemsnt and is subjest to the right of the owner

COUROIL OF of such lower lard to build thereon under section 7, illustration (@), of the Aot.

REUMBaA-
EONAM.

The ownar of the lower land cannot complain of the passage of such water

ag an injury, but he is not bound to keep open such way and may obstruct it by
suitable ersctions on hig land.

Smith v. Kenrick, (7 C.B., 515), referred to.
Rylands v. Flelcher, (L.R., 3 H.L., 338). referred to.

STIT for damages and perpetual injunction, The plaintiff was
the owner of certain land In Kumbakonam which was on a
Jower level than a road which bounded it on one side. To prevent
the water collected in the roal from flowing over his land the
plaintiff put up a vidge between his land and the road. The
gervants of the defendant; the Munieipal Couneil of Kumbakonam,
cut the ridge nnder the orders of the defendant and the water
flooded ‘the plaintiff’s land. The plaintiff instituted this suit to
recover RBs. 10 as damages for the floodiag of his land. and asked
for a'perpebual iujuncﬁibh to restrain the defendant from similar
acts,

The defendant pleaded <nter aliz that the suit so . far as the
injunetion wag concerned wae not sustainable for want of notice
under section 261 of the Distirict Municipalifies Aet; and that the
defendant had a preseripbive right to discharge th_e water over the
plaintifi’s land, ‘

The [District Muvsiff held that no no'ti‘c_eVWas ‘necessary, that.
the defendant had failed to make out a prescriptive right, and
aceordingly passed a decree in the plaintiff's favour.

The District Judge on appeal held that notice was necessary-
and that the defendant had, on account. of the higher Tevel of his.
land, a- right by way of natural easement, under section 7, illugtra-
tion (¢). of the Hassment Act to discharge the water om to the
plaintitf's land, and, as the plaintiff had not shown that the.
defendant had lost such right by diguse, his suit must fail. He -
accordingly dismissed the suit, The plaintiff preferred this.
second appeal.

The appeal was preferred on the 27th July 1903. Beforse it-
came on for bearing, the Municipal Counecil was superseded for-
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seven months ‘ending on 3lst March 1908 by notificabion, dated.
296k August- 1905, under seoion 4-B (1) (5} of the Act and the
‘U‘ou‘ncil was raeonstitated after the period of supersession.

An objection was taken on this second appeal that the appeal
«could noh he prosecuted against the reconstituted Couneil.

Tbe Hon. Mc. P..S. Sivaswami Awar far P, Krzshnaswmm
Ayyar and K. Sreenivasa Ayyangar for appellans,,

P. R. Sundara. Ayyar {or respondent. -

JUDGMENT (SUBRAHMANIA AYYAR. J.)—This case was argued

fully and ably on both 'sides. The imporbant quesions for deter-

mination are ;—
(L v Vhebher this second appeal cennot be progecuted by
the appellant ag against the prasent Mumclpal Councillors ;

(2) Whether the suit, in so far as the prayer for injunction
‘is concerned, is unsustainable for want of notice under saction
961 (1) of the Madras Distriet Municipalities Act; and

- {8) Whether tha appellant was disentitled to raize the ridge
put up by him on his own land adjoining the highway vested in
the Municipal Couneil for the purpose  of ‘preventing water
-on tho gurface of the highway ﬁndmg iés way on to his land by-
gravitation. ‘

Now as to the first question, by the notification of the Govern-
ment, dated the 29th August 1905, issued under ssction 4-B (1)
/(b of the. District Maunicipalities. Act (Madras Act IV of 1884),
the Municipal Council of- Kumbakonam, then existing, was super-
sgpded. for a period of seven months bill the 31t March 1906.
Bubsequenitly, Councillors were appointed .or . elected . for the
'Municipality and they enbered on their duties aftér the expiry of
the period of supersession. Mr. Sundara Ayyar :for the Council-
lors contended that the present suit, which had been instituted
againgt the superseded - Couneil, - necessarily - ‘terminated - on the
.ghpatsession taking place, baving regard fio the definition ' of
' Munieipal Qounoil " in sestion 3 (3v) of the Distriect Municipa-
Aities Act aud to seetion 21 of the same Act which makes every
Mumclpa.l Gouncll & body corporate. In obhar words, he urged
‘fhat the corporasion that subsisted up to the date of the superses-
-sion became bhereafter completely extinet, and t}mb the Oouncillors
wwho took office subsequent to the expiry of ‘the period of
.supersassion  counstituted a fresh  corporation which cannot ‘be
proceeded against for the damages sfiated to have been caused by,
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or the injunction elaimed on accoumt of, what had been done-
by the supersedel Council, the alleged cause of saction being-
purely personal in referenco to that body. It was argued that,
though the idea of a corporation implies something more thsn
the group of natural persons with reference to whom the corporate-
character is predicated, the corporation connol be taken to subsish
when that group has been completely broken up, and that the-
provigions of the Bistriet Municipalities Act relating to soperses--
gsion are only consistent with this view. The difficulty of fo-mu-
lating a theory as ta the trus nature of a corporation that. would
satisly winds bent upon probing the matter from more than a.
practical point of view will be fonnd well suggested in the recent:
brilliant paper of Prof. Maitland on ' Moral Personality and
Legal Personality ’ in Nuraber 14 of the Journal of the Society of
Comparative Lagislation, It seems to me that in discussions like-
the present we may not uvoprofitably turn for light to the rules of:
Boglish Law relative fo eorporations, even taking that that law:
has, as the learned writer humorously put i, been muddling along:
with sami-persoanality and demi-semi-personality towards ecounve-
nient conclusions prompted by its characteristic sound instinets.
The subject of abeyanes of fictitions personality will be found.
discussed in -Grant on Corporations in the chapter on ‘' dissolu-
tion.” At page.30L cases analegous to the present are considered:
and the author states the following propositions as deducible.
from the authorities :—

" That the misuse or abuse of only some of the legal attributes.
* of a corporation or the usurpation of fresh liberties, ete, are
" either of them, when proved, ground for a judgment of seizure
“.of all the liberties, ets.,, and therefore of the removsl from the-
" eorporators, during the pleasure of the Crown, oi the corporate.
"' character in &l ite parts.

" That such seizore does pob operate to dissolve s eorporation:
bub only to suspeund its regular operatlon during' the pleagare of
' the. crown.

" That julgmant of oustsr of all the corporators upon infor-
" mation against taem does not dissolve the cotporabxon but only-
“ guspends its operatlon

" That in either of tha two last cases the corporation may be
“ revived by a new charter which operates by relation, go.as tos

W

. make the new body in all respects identical with the old.one as
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“regards prescription, cboses in action, rights of common, ete., MAHA.

ENTI .. MAHOPA-

“and also as regards debts, liabilities, eto., and the same of & writ Dbpysza
[ . <

of restitution. RANGA-

ostitn CBARiAR

" M . v,

That the usual practice upon seizure has been for the erown THB
“fo appolnt a cunstos who apprars of himself to have discharged c%ggé(fféﬁ
“all the fuuctions, dusies, efe., of the corporation until the KuuBa-
RONAM,

' “restitution of the liberties or revival of the eorporation,”
A possible objection on theoretical grounds to the doetrine of
dormanecy is met by the learned author thus: --

“In fact there seems to be a difficulty in reconciling the
“doctrine of dormancy or dissolution for some purposes only with
“gtriet principles of corporation law; on the other hand, however,
“the ivconvenience of holding that a corporation in such cireum-
“stances is wholly dissolved—so that their leases would he
“disturbed because the lands themselves would revert to the
“original owners, lands given for charitable purposes would be
“lost, persons having debts due to them from the corporators could
“not recover them, the corporators would lose their rights of
“common, ete.,——is manifestly so great that the doectrine, though
“it has been treated lately with some degree of doubt, must
* probably be considered as almost established, sud that. .such. s
“revival operates by relation 8o as to prevent the .destruction. of
* preseriptive rights vested in the corporation, and not to interfere
" with the operation of statutes of limitation either for or against
*“ them.”

Now turning to our enactment, that it ba's nob departed from,
but basg, so far as it goes, followed this doetrine of dormancy is,
by its provisions, made abundantlv clear. Ssction 4-B {1){a)
empowers the Government to cancel the notification constituting'a
Municipality and to dissolve the Municipal Council when it- sees
fit to do so. The conssquence in -such a case, of course, is a total
‘annibilation of the corporatiop, and under sub-gection 2 of the
same section the funds till then available for the purposes of the
abolished Munricipality ave at the absolute disposal. of the Govern-
ment, The provisions as to supersession, which term, by the very
coutrast involved in its use here as distinguished from dissolution,
implies a radically different thipg, are {ramed naturally on quite
otbier'lines. No doubt the Munieipal Councillors - holding office ab
the time of the supersession ‘cease to do so altogether, But .the
Municipality itself is left intact, the mansgement of its affairs has
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to ba provided for by the appointment of a person or persons fo be
chosen by the Governor in Couuncil and, though the property held
by the Councillors is, during the supersession, vested in the
Governor in Couneil, that i3 o only in trust for the purposes of
the Municipality eoncerned, as section 4-B (3) (a) (iii) must be
read along with section 27. To pub it otherwise, supersession is
nothing more‘ than the digmissal of incompetent Councillors,
followed only by the appointment of, to borrow the language of
the Eunglish law, a custos for the discherge of the functions of the
Council pending the nomination or election of other persons who
would resume work in the normal way, Ina word, supersession
is but a suspension of the Council. A clear argument suggested
by the section itself against the contrary view is this: The former
of the provigions just mentioned doss nobt give the Governor
in Couneil power to transfer the properfy vested in him during
the suparsession o the reconstituted Mumclpa.l Coancil. And as
sections 23 and 24 are limited to the cases of streets, roads, ate.,
pvr‘operby ather, than thasa, taken by ths Governor in Council
during the supersession would, for. want of a provision on the point
in the Ach, not pass to the rasonstituted Council if that were an
entirely new creation.. And asthe Governor iu: Council takes the
property only during the time of the ‘supersession, .thers cannot be

implied in him any power to make a transfer that could operate
after that period. The result of this view istheloss of such prop-

erby to the Manieipality which, of course, could not. - bave been
inteaded. Nor could the subject of what is to become of prop-
ety of thia descrip*ion after the expiryof the period of superses-
sion have been overlookad by the draftsmau, considering thab by
one of tha c[a.useq alrea.iy referred to in the same section, he
has pravxdea for tke disposal ‘of the propert;y in the event ofa
dvu_sgolutlon The only reasonable view then is that he took it that
the. provision that the property shall vest in the Governor in
Counecil during. supersession only, lmplied, as it undoubtedly does,
that thereafter it devolves by operation of law on the resuscitated
Couneil ag the rightful successor of the superseded couneil.

» As raga.rda the word reuonstlbuted in section 4-B (3) (&),
on whlch Me. Suudam Ayyar laid great- stress, it has, inbthé
contbext, reference to the authorities or persons cancerned ta_kiné
steps for the. appointment or election of Councillors who are to
fill the vacancies caused by the supersession, and, “to appoint”
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i3 ona.of the acceptations in which “constitute ' is, as a word of MaHa-

: MAHQOPA-
the English language, used. DYAYA
) _ ‘ RANGA-
I therefore overrule the contention I hava heen considering and OCHABRIAR

v

fiold that the plaintiff iz entitled to proceed with' the case as THZ
against the existing Couneil. gg%“ggg%;
KunBa-.

Next, as regards the question of notice, I may deal with it Xonam.

quite shortly. Suits referred to in. clause (1) of section 261 are,

by it3 very terms, those which relate to acts ** done or purporing

to be done,” wheresas, a claim for an injunction is with referenca

tio what it is appreheénded will be dons in the future. It would

nab be right to impute to the Lagislabure an intention to insisk

upon the lapse of the interval involved in the provision s to

nobice even in regard to cases where such lapse might be attended

with the completion of the threatened injury, the prevention of

which is the very aim and end of the suit—ef. Kirk v. Todd (1).

This objection also therefore fails,

I now pass on to the third and last guestion. The arguments an
behalf of the Councillors as to Shis were rested on the right
enunciated in illustration (i) to sectian 7 of the Indian Fasements
Act, which is ag follows :(—

" The right of every owner of upper land that water naturally
* riging in, or falling on, such land and not passing in defined
"“ehannels, shall be allowed by the owner of adjacedt lower land,
“to run unaturally thereto.”

_ That this rule is as well seftlel as any rule of law relating
to incidents of ownetvship of immoveabls property goes without
saying. The point is whether the conssguence which Mr. ‘Sundara
'Ayya.r' has sought to derive from the rule follows. In other wdrds
is the ownaer of ldwer laud precluded from preveuting ' waber
paturally rising or falling’* on the adjacent higher close from
coming on bhis own, by an aet which is no more than a patural
use of hisown property ? For example, if the proprietor of a lower
plot of ground situated in a town (as in the present instance)
erects & house with the result that the wall thereof throws hack
the water which ohherwieé would have passed by gravitation
thereon, has he . thereby rendered himself liable to an 'action at the
‘msbanca of his neighbour? In my. opinion, no. Even wers the
questlou ba,re of authority I should have no heslbabmn in holding

(1) L.R., 21 Ck.D,, 484.
14 Mad.-~69



546 THE INDIAN LAW REPORTS. {vOoL. XXIX.

Ml\i‘;’g;; ag I do for the simple reason that the right spoken of in illustra-
p7a¥s bion (5) is not %> be understood as overriding the right, for

cﬁiﬁ&;’ instance, recognised in illustration (a) to the same section, viz.,

v. to build on the land subject only to any Municipal law for the
THE . . . .

MuNicrPar bime being, Bach of these rights is, of conrse, exercisable by its

Oogécl\%r:-ox' owner ; but when the two come in conflict that which has of

EONaM. necessity to yield must go altogsther or accommodate itself as besk

it can according to circumstances. The right put in illustration

{4) is, in short, = right only in the sense that the passages of water

from the higher to the lower close gives no rigbt of action to the

owner of the latter; that being but the result of the operation of

the laws of nabure.

No doubt in thig sense the right is precarious, but let us see
what the other view would lead to. Suprose that the owner of
Blackacre, which is contiguous to, and on the same level with
Whiteacre, is, in the course of agricultursl improvements effected
by the owner, raised in level so as to make surface water thereon
pasgs off into Whiteacre. Isg the latter to remain subject tio the
burden of receiving such water unless and until a change in the
condition of the two properties is brought about by patural
agencies ? Can the owner of Whiteacre in order to prevent his
land being placed under such a disadvantage restrain by action the
owner of Blackacre from raising itslevel ? Suppose again these
properbies are situated in a town and that Blackacre is acguired
by the Municipal authorities to be laid out ag a road, the road
being of a higher elevation than Whiteacre. Are the owners of
the lotyinte which Whiteacre s, let us suppose, divided, to be
beld disentitled to build on their properties unless they provide
for the drainage of surface water coming on the highway?
Can they obtain an injanction restraining the Councillors from
slevating the roid in order to prevent their properties becoming
liable to the overflow which would result from the road being
raised ? The answers to these questions must, if the contention
on behalf of the Councillors were to prevail, be in the affirmative.
Such conversion of often necessary and perfectly legitimate actsy
done on ‘ove’s own land into causes of litigation cannot but
provs intolerable. The right answers should, of course, be in tbe:
negative, the party affected by such acts being left o protiect
himself by a suitable alteration of, or work done onm, his own
property.
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Now the view of the upper owner's right urged by Mr. Sundara
Ayyar would be to invest it to all intents and purpozes with the
character of an easement ; and he did not shrink from saying that
this, was so. But that would be inconsistent with the spirit ag
woll as with the language of section 7 in that, e.g., the right to
build enunciated in illustration (o) would be unduly restricted
and the illustration itself read as if it contained the words

" gubject also to the right of the adjoining higher close owner.
provided for in illustration (z).

It is gnite true thabt the term ' servitnde '’ has ab times been
used by authors as well a3 judges with reference to this right, and
the Civil Law relied on to meet argument in denial of the existence:
of such & right at Common Law. Buat to infer from these passages
in the authoribies that in regard to the prassent matter English and
Indian Law on the one baud and Oivil Law on the other are
identical would be a misconception; for under the Civil Law
owners of higher and contignous lower lands were under a reciprocal
obligation in respeet of water nahursﬂly arising or coming on the
higher land inasmuch as the proprietor of the latter was himself
bound not t3 interfere with sueh water finding its way in the usual
course on to the lower land (Domat's ‘Civil Law, ’ section 1488);
whereas according to English and ladian Law no such obligation
abtaches to the ownership of the higher land [see illustration (g}
to section 7 of the Indian Hasemeunts Act]. Nor is the use of the
word ‘“‘servitude” in the way referred to altogether unwarranted
inssmuch ag in the Civil Law, it had a very wide signification and
included burdens on ownership which did not amount to easements
in the sense in which thig latter term is emplryed in the English
and the Indian systems. In Roman law, whenever the enjoyment
of the owner was curtailed, the property was said to be in servitude
(res servit). When the enjoyment was in no way resfricted, the
property was said to be free from any servitude—to have ireedom
(14&ertas). 1n this sense, aven a usufruct was as much a servitude
as a right of way, both being modes of enjoyment of land im
opposition to the owner (Hunter's * Roman Law,’ 20d edition, pages.
894 and 395). Certainly therefore the passages raferred to, “in
,spite of a certain wan of clearness in ths language oceurring in
one or two of the Indian decisions on the point, cannot be under-
gtood as esteblishing that the right epuneiated in illustration (¢) is
virtuslly an eagsment, for none of them goes the length of saying
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nlr\i?a%%;‘ that the lower proprietor ig precluded from protesting - himself
DyavA  against the flow by what he does in the natural user of his.own

g;?&:-a land. The coutrary, on the other hand, has been unequivocally
v laid down more than once. In Swmith v. Kenrick(l) Orassswell, J.,
MU%;?(FIPAL implies this tbroughout his judgment and particularly when hs
G%Uri%ﬁ_m' observes : " Surely, the reagonable thing is that plaintiff should

KoNnam, leave part of his own coal to protect his own workings against the
influx of water ”’ (at page 565). Creswell, J.'s view of the law waa
acted upon in Baird v. Williamson (2) and applied to the facts of
the cage thera. The stabement of Erle, C.J.. at pages 391 and 392
is explicit. He said: “ If, while the occupier of a bigher mine
exercises the right to get all the minerals from his land, nature
causes water to flow to a lower mine, he is not responsgible for this
operation of nature, If the owner of tha lower mine intends to
guard against this operation, he must leave a barrier at the upper
part of his mine to bay back the water of his higher neighbour.”
This proposition was acceptad in the House of Lords in Rylands
v. Fletcher(8), Cairns, L.0. expressing himself thus: * It. in
what T may term the natural user of that land, there had been anv
aceumulation of water, either on' the surfaceor uudergrouud and
i, by the oparation of the laws of nature, that accumulation had
passed off into ‘the cloge occupied ‘'by the plaintiff, vhe plaintiff
could not have cowplained that that result had taken 'pla:ﬁe it
he had dedired to guard himself against it, it would ha.ve lain upon
him to have done so, by leavmg. or by inferposing, some barrietr
batween kis close and the close of the defeadants in orderto have
prevented that operation of the laws of nature’’ This pasgsage
was quoted with a.pprova.l by Loed Blackburn in Wilson v.
Waddell(@ also decided by the House of Lords.

WL(-.h such direet and high authorities before ns, I congider it
unnecesgary 6o notice in detail ‘the gtatements of law in the
American works of Angell, Gould, and Farnham, tc which: oue
attention was ocalled by Mr. Sivaswami Ayyar, . Suffice it to say
that, according to Farnbawm, the latest of these. writers, the rule.
adopted in most of the jurigdictions in the United States is in
accordance with that supported by the Raglish .opinions - quoted
above (' Law of Waters ' volume II1, sections 890 and 891).

(1}7 C.B,, 515. : (2} 16 C.B.N.8., 376.
(8) L.R., 3 H.L, 338. 14) LR, 2 A.Q. 95 at p, 99,
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I am therefore of opinion that ip removing the ridse which the MAEA-

o . . . MAHOPA-
plaintiff bad, in: the natural and perfectly legitimate user of his nvava

property, put up on his own land, fhe Municipal Councillors RARGA-

i . CHARIAR
committed a frespass. Having regard to the fact that this was not T”'

. . oy . HE
the firgt oceagion on which thay did so, they should, I think, be Monicipar
restrained from repeating such illegal acts. ' O0UXCIL GF

KumBa.
KONAM.

I think I ought not to omit to say that if seems quite o3d that
the loeal authority constituted for the very purpose, among others,
of providing for the drainsge in the town, so fsr as their means
and circumstances would permit, should persist in discharging on
the plaintifi's property, not only rain water falling on the highway
vested in. them, but also, to say the least, sswage coming {rom the
neighbouring houses as well as the overflow of an artifieial pond in
the loecality which, as it were by design, they are eontant to receive
on the highway,

I would, therefore, allow the appeal and grant a decres to the
plaintiff for the sum of Rs. 10 claimed as damages and allowed by
the Distriet Munsif, and further restrain the Municipal Councillors
from interfering with any work which the plaintiff, in the lawful
user of his Iand, wnay construet therson to keep off surface : water
arising from or coming on the highway abutting the plaintiff’s
land. I would make the Council pay the plaintiff's costs
throughout !

MIhLER, J.—I am of hbe" aame opinion, Mr. Sundara Ayyar's
argument on the first prelimixmry_q_ueationv proceeds on the ground
that, when all the ;membérs‘of: an aggregate ecorporation die, the
corporation is dissolved (2 Bac. Abr., 245). There is an absolute
and total dissolution. That was so, no doubt, >in‘ the case of a
Chartaered Corporation in‘EngIand, but it does not follow that in
the case éf a Municipal Council in this Presidency the same effect
‘ﬁi[l follow the samse cause. The Chartered Corporation totally
dissolved by loss of all its members could not be revived, and its
dissolution carried with it consequences ' so disastrous that the
Toglish Courts have limited and doubted, though they may nob
have overthrown, the doctrine that a Municipal Corporasion esah
be {folally dissolved”. (Dillon’s 'Municipal Corporations,’ " 4th
edition, page 246},

.Ib is .quite clear thé‘h the Legislature, in the statute which we are
considering, did not intend to effect such a total dissolution. The
worde ‘ supersede for a specified period’'- are themselves sufficient
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to prove that fecht, and, in my opicion, the word * reconstitute”
points in the same dirsetion, indicating rather the revival of the
fermer body corporata than the ereation of a new one.

Ordinarily the words * supersede for a specified period ’ would

CoUuncin OF be eguivalent to ''sezspend’; and it is evidenv that they were

KUMBA-
EONAM.

intended hera to have thau sigoification. If the section did not
expressly declare the effectis of supersession, thers can, I think,
be no doubt that, at the end of the spesifiad periocd, the former
Conncil would revive with its former members and all its former
rights and liabilities, aod the property which is vested in the
Governor in Council ‘‘ during the period of supersession’ would
cease to vest in him. It is not possible, I think, as the section is
worded, to hold that it was intended to create a new corporation
in place of that superseded. That view would seem to involve the
gxistence of two Councils at the same time, one revived by efflux
of time, the period of supersession having expired, and the other
-constituted under the section. '

It being then the intention of the Legislature, so far as that ean
be gathered from the stabtute, to revive the former ecorporation- ab

‘the expiry of the period of supersession, is that intention null:fied

by the fast that one of the daclared effects of supersession is to

-daprive the body ocorporate of all its members? I do not think

80. The fact is that the eomparizon of the vody corporate eonsti-
tuted under Madras Act IV of 1884 with a Chartered Municipal
Corporation in England is likely to mislead. The bodies are not
similar, In the case before us the corporation is a small body in
whom is vested ocertain properties in trust for certain public uses
{section 27). The body can be renewed without any act of any of
its own members, by the will of the Governor in Council. The
dissolution of & Chartered Corporation is complete when all' its
members. are gons hacause it has no power to act or to revive
itgelf. But the lnglish cases show that it was found necessary
tio hqld‘hhah, even when un integral part of the ocorporation, e.g.,
vﬁhe whole goveraing body, was lost, and the oorporation could nob
act cr rensw the governing body and so was dissolved to certain
purposes, a fresh charter might be granted reviving the former
-corporation with all its old rights, and with the old or new
-eorporators [of., Lew v. Pasmore(l) and Mayor ’of Golahést_er V.

(1).3 Durn & East, T. R, 199,
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Brooks(1)]. TUnder our statute the body corporate is the governing  MaAHA-

N MABOA-
body, and the analogyis incomplate: the body can ba renewed ]_‘)AgAYA

by a power esternal to itself whenever its members - fail and, in BaNGa-

) GHARIAE
that respect, is rather analogous to a corporation sole than to a 7.
Chartered Municipal Corporation under the English common law. Mmﬁ‘g,‘iu

' COURCIL OF
That being so, there seems fio be no reason why effect should EumBa-

not be given to the intention of tha legislature and why we shonld KON AM.
not hold that the ro-constituted Couneil is a revived corporation,

revivad with all its rights and liabilities, woieh during the period

of supersession ware suspended but not destroyed. ’

The preliminary objection therefare faila,

The sscond preliminary guestion is whether the TLower
Appellate Court was right in holding that, in so far as the prayer
{or an injuncticn is concerned, the notice given to.the Council by
the plaintiff under section 261, of ths Act was defective and
ingsufficient,

I think it is unnecessary on this print to say more than this.
Before the amendment made by Aet [II of 1897, sections similar
to section 261 in other laws were held on general principles not to
apply to suits for an injunction; and whatever be the proper
congtruction of sub-section (3} to section 261, added by the Act of
1897, that sub-section does not seem to me %to require us to hold
that a suit for an injunction is now wisthin the ssction.

The next question is, in effect, whether the plaintiff was bound
to provide for the passing in its natural course of the drainags
water standing on the road west of his garden, the road being on
8 higher level than the garden.

The point has been argued on the natural rights of the parties
and not on the foobking of the acquisition of au easement - by either,
and it was argued also on the footing that the waber in question
was nob flood water accumulated by reason of any extraordinary
flond, but the usual seasonal accumulation in rainy weather. In
fact wo hava fo take it thal the defendant’'s right in question is
that declared in illustration (i) to section 7 of the Kasements Act,
that is, it is to be taken that the water is water waturally rising
in or falling on the road.

For the appallant it is contended that the right so given is not
an eagement bubis the right to pass the surface water on fo. tha

S

(1)7 Q.B., 339.
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lower land, if the lower owner does not or canrob prevent it; in
other words, 1t is the right of the upper owner to pags the
drainage if he can, and if the lower owner doss not effectually
prevent the passage he cannot complain of any injury done by it
to his land. The right in guestion is stated in the case of Smith
v, Kenriok(l), to which my learned colleague has referred, to be
bagsed on a rule of the Civil Law to the effect that the lower
owner owes a natural servitude to the upper in respect of
receiving, without ciaim to compensation, the surface waber from
the upper land. The decision in that case was that it was for the
lower owner, if he wished to do so, to maintain the barrier exist-
ing between the two eloses and that the - upper owner was not
bound to leave a batrier in his own land. Between the rule of
the Civil Law as there stated and the right enunciated in
illustration (i) there dses not appear to me to be any substantial
difference, and from that case it would seem that the so-called
‘ gervitude ’ dovs not operate to prevent the lower owner from
keeping out the wuter from the upper land, ie., it is not an ease-
ment over t‘.he‘ lqwer land, That cagse, no doubt, was one where
thera was in existence a natural barrier between the lands of the
plaintiff  and the defenddnb, but in Rylands v. Fletoher(2) the
Lord Chancellor stated the right of the plaintiff to be not merely
to maintain but also to iriterpose a barrier for his own protec-
tion against an accumulation of water d‘n the upper land,
whetber upon the surface or uudargrounﬂ. and referred to Smith
v. Kenrick(l) as illust}é.ra.bing the rule so Jaid down.

‘No Indian case has been cited ﬂireotly in point. The ocase of
Hameedoonnissa v. Anundmoyeet3) is sofar ngainst the defendant thab
it declares the right of the lower owner to protect bis land unless
it is shown that be has by his act caused subsbantial injury to the
upper owner, We arte dealing with this case on the footing that,
aparh from questions of damage to the upper land, the defendant
claims the right to keep open the way to pass the snrface water,
and on that footing that case iz against him.

. The cases of Subramaniya dyyar v. Ramachandra Rau (4), and
Abdul Hakim v, Gonesh Duit(5), were cases of obstruction to a
watercourse and consequent injury to owners of land above the

(1) 7 C.B., 675. (2) L.R., 8 H.L., 338,
(3) 1864, 8pecial Number of W, R, 25. .
(4) LL.R., 1 Mad., 335, (5) LL.R., 12 Calo., 323,
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obstraction ; and the case of Imam Al v, Poresh Mundul(l), was  MAHA-
one of prescription, z.e,, of an easement. In none of these cases M;E:T;i’
bave the Indian Courts declared that the right of the upper 3;;5;‘
owner oparates as an easament over the lower land. In the v
present case the plainfiff, the owner of land in a town, has the Muxggf}un
right to encloss his plot, or to buiid upoin it [of. illustration {a} tg Oﬂlggn‘ig_‘)r
gection 7 of the Eigsments Act]; and if thas right comes in RONAM,.
cooflict with the, natural right of the upper owner to sake :
advantags of the situstion of his land, it seemis to me that the

latter must give way unless the former is to bs unduly vestrieted,

for, in this way only can the full enjoymant of the right of she

lower owner he secured.

I, theralore, concur in the order propased by my learned
colleague. Tne appeal is allowed, the desrea of the Lower
Appsllafe Court is set aside, and the plaintiff will have & decree
for damages in the amount of ten rupees, the injunéhion as stated
in my eolleague's‘ judgment, and his ¢asts throughout.
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