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•the appoiaticnantia ia bhali thay are alfcogafcher temporary. We ara Ganapathi 
âupporbed in this view by fche opinioa of Shepherd, J., in the case 
of Seshairi Ayyarigxr v. Nataraja Ayyaril). I fa is manifest that fco Sai 
-'lay dowQ Bhal; feha comcaititieQ has an unqualified power of caakicg ALAŜ Ĝa. 
feaoaporary appoiafemeabs would give bhem a power liable l:o grave Bh&CTar.

■ abusa. 3ach temporary managers would ba merely aarvantss 
^removable ac fcha will of fche comcnitibee, and would serve to give 
the Gommitcea a coofcrol over fehe manigemantj ineonslsteafc wish 

' the policy of Acfc XX of 1863, viz., fchat tine actual administration 
of affairs should be in the hands o i  the trustees subject: only to 

• the supervision of the eommittea.

Wii therefore agree with the District Judge and dismisa the 
»3eooad appeal with costa,

APFBLLATE CIVIL.

Before Mr. Justiae Subrahmania Ayyar and Mr. Justice Miller.

,MAHAMAH0PA£)YAYA RANGAOHASTAE ( P l a i n x i p f ) ,  

A p p e l l a n t ,

V.

THE MUNIOIPAD OOUNOIL 03J KXJMBAKONAM 
(D e p e k d a n tJ , E e s p o n d e n t .^  .

1906. 
Auguat 13, 

U , 15, 
28.

^piaHrici Munkipalities Act [BadraB)--Act IV  of I88i, ss, 4-B (1) \b), i-B  (3) (6) 
21, 261—Supersession o f  a municipal body under s  4-B (Ij (6 J only a suspen
sion—No notice under a, 261 required when ike suit ia only for injumUan~^' 
Easements Act V o f  1832, s. 7, tils, (a) and (i)—Right of proprietor on higher 
level under a 7. ill- (i), not an ms&mmt and doe& not interfere wiih the right 
o f  lower proprietpr to build on his ofvn land und&r s. 1, ill. (a:}.

The ‘  supeEseaaion ’ of a Municipal Counoil uadee seotion 4-B (1) (&) ot 
1 Madras &oti IV  o£ I8B4 iti only a saapenajioD of suoh body for a limited pariod aad 
such auparsesaioo is di&reat from and haa not the efieot; of a disaolutloa under 

/gaocioa 4-B (l) (a). Tlia ' racoiaStiitimiion ’ of auoh a Oounoil undes seoiiion 4-B  
tS) (6) IB the revival o£ Lha old oorporatioa and not the cceatiion of a fcash one, 

. aadail tha rights aad liabilities of the aupeweded Council will devolve on the 
Counoil so Keconatituted as its rightful suooeasor.

(1) I .L R .,
* Seooud Appeal No. 963 of 1903, presented against the deOEee ,oJ 

»Oldfiald, Eaq,, Distdat Jadga of Tanjore, ia Appeal Suit No- 978 of 1902, 
.-.pcQsanted against^tshe dao»68 of M.R.Ey* B. Hacayanaghariar. Disfcriot MuQsif of 
•. JSumbakQnaWijin Oiigiaal Sait No. 60 of 1901.



M aHA- The notice required by seotiou 261 of the District Munioipiilities Act is not
^®°s8sary when the suit is for an injunction,

RANGA- Tlie right of the .owner of higher land under seotiou 7® illusferation {i}, o f the-
CHABIAR EaBemanba Act, isS., that the water naturally rising in, or falling on, such land. 

The shall bo allowed by the owner of adjaneat lower land to run naturally.thereto is- 
MdnioipaEi  ̂ right in the nature of an easement and is subjaot to the right of the owaer 
OOUi^Oiri OF of such lo’iyer land to build thereon uader aeotion 7, illusfcration [a], of the Aot.

K u m b a -
KONAM. The owhar of the lower land cannot complain of the passage of such water

as an injury, bub he is not bound to keep open such way and may obstruct it, by- 
suitable erections on his land.

Smith V, Kettrkk, (7 C.B., 515)  ̂ referred to.

Rylands v. Fkicher, (L.R., 3 H .L ., 333). referred to.

Suit for damages and perpetual injunofcion. The plaintiff was. 
the owner of cerfcain land lo Kumbakonam which was on a. 
lower level fchaa a road whioh bounded it; on one aide. To prevent 
the water collected in the roai frooo flawing over his land the' 
plainbilf pub up a ridge bebweau his land and the road. The 
servants of the defendanb̂  the Municipal Ooancil of Kumbakonam, 
eat the ridge under bha orders of the defendant and the water- 
flooded the plaiafitff’s land. The plaintiff instituted this suit tO' 
recover Ks. 10 as damasea for the flooding of his land and asked 
for a perpetual iDiuncbion bo restrain fche defendant from similar 
acts.

The defendant pleaded mier alia that bhe suit so ■ far as the- 
injunction was concerned was not susfeaiDable for want of notice 
under section 261 of the District Municipalities Act; and that tba 
defendant had a prescriptive right to discharge the water over tha. 
plaintiff’s land. ,

The iDistriot Munsiff held t;bab no notice was necepsary, that. 
Iiba defendant had failed to make out a prescriptivQ right,, and 
aeoordingly passed a decree in the plaintiff’s favour.

The District Judge on appeal held that notice wsi8 necessary* 
and that bha defendant; had, on account, of the higher level of hi& 
land, a right by way of natural easement, under section 7, iliuatra-- 
feton (a), of the Easement Act to discharge the water on to fehe- 
plaintiff’s land, and, as the plaintiff had not shown that the. 
defendant had lost such right by disuse, his suit must fail. Hs’ ■ 
accordingly dismissed fche suit, The plaintiff preferred this- 
second appeal.

The appeal was preferred on the 27th July 1903. Before it- 
came on fpr hearing, the Municipal Ccunoil was superseded for
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KONAM,

s e v e n  m o n th s  'e n d in g  on  31sfe M arch  1 9 0 6  b y  nobificafciori, d a ted  M a h a -

29feh August 1905, tiadar aeoliioa 4-B (1) (6) of bha Act and the b̂y^y a '
'Oouncil was reoonstitutad afcer fctia period of auperaasa'ion. S anga-

OHARIiK
An objection  was taken on this aeoond appeal that tha appeal . ijgg

•could not be proaecabad against bha raoonstitufcad Council. Monioipaci
CODNCIti OF

Tbg Hon. Me. P. S. Sivaswami Ayyar far P. Krishn^swami Kumb «̂ 
Ayyar and K, Sreenivasa Ayyangar iot appellaafc, .

P. JR. Sujtdara Ayyar foe reapondaot. ■

JQDGMBNT (S u brA h m an iA  AyyaR', J .)— Thia oaae was argued 
’fully and ably on both sidaa. The imporbant quaationa for detar- 
DQinabion ara : —

(1) Whether thia second appeal cannot ba prosecuted by 
‘the appellant as against tha preaent Municipal Councillors ;

(2) Whether the suit, in so far aa tha prayer for injunction 
ia concerned, ia unaustainabla for want of notice under aQction 
:561 (1) of the Madras Diatriot Municipalitiea A ct; and

(3) Whether the a,ppQllant waa diaenfcitled to raise tha ridge
put up by him on hia own land adjoining the highway vested in 
•the Municipal Oounoil for the purpose of preventing water 
■on th-i surface of the highway fiading ilis way on to hia land by - 
■gravitation. ,

Now as to tha firat question, by the notification of the Govern- 
'mant, dated tha 29bh Auguat 1905, issued under section 4-B  (1)
*(6) of the District Municipalitiea. Aob (Madras Act IV of 1884), 
the Municipal Council of Kumbakoaaoa, then existing, was super- 
■aeded for a period of aeveu monfeha till the 31gt Mairch 1906. 
.Subaeijuenbly, Oouneillors ware appointed .or eleobad, for the 
Municipality and they entered on their duties, after the expiry of 
:the period of supersession. Mr. Suadara Ayyar for the. Council- 
lora contended that the praaant suit, which had been instibutad 
iagainsc the supara'aded Oounoil, neoasaarily terminated on the 
isuparsaasion taking plaoe, having rfiigard fco the dafinition of
" Municipal Oounoil ” in eeation 3 (xv) of tha District Munieipa-
-litiaa Act and to aeotion 21 of the aama Aofe which makes every 
Municipal Council a body o^rporata. Ia othar words, he urged 
■ihab the corpora r.iou that aubaiated "up to tha data of tha auparaea- 
•sion bocaoae fcberea/tar completely estlDtJfc, and thafc the Councillors 
'Who took office subaaquant to bha expiry of the period of
î supersasaion ooustitused a freah corporation which cannot'be
prooaeded against for the damages stated to have bean eauaed by,
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M/vHA- or tbs iojunciiioti elaissGd on aecounfc of, wbafc had been done ■
supersedei Ootmcil, fcbe alleged causa of action being- 

Ranga- pnrsly psrgotial in r0f6t6Dco to tbat bo(5y. Ifc was argusd fchab,
GHABi&K the idea of a corporation implies something more than

MUTOCWAEi group of natural persons with reference to whom tha corporate- 
Go ON cm OP character is pradicafced, the corporation eonnot be taken to subsist 

K o S i ' when that group has been completely broken up, and that the- 
provisions of tha ©istriol; Manicipalities Act relating to superses
sion are only consistent with this view. The difficulty of fo-mu- 
lating a theory as to the true nature of a corporation that would 
satisfy minds bent upon probing the matter from more than a 
practical point of view will be found wall suggested in the recent- 
brilliant paper of Prof. Maitland on ‘ Moral Personality and 
Leg l̂ Personality’ io Number 14 of the Journal of the Society of 
Oomparative Lagiglatioo. It seems to me that in discussions like- 
the present we may not unprofibably turn for light to the rules of- 
English Law relative feo corporations, even taking that that law- 
has, as the learned writer humorously put ifc, been muddling along; 
with sami-persooality and demi-semi-pereonality towards conve
nient conclusions prompted by its oharaoteristic sound instinote.
The subject of abeyance of fictitious personality will be found- 
discussed in Grant on Oorporations in the chapter on “ dissolu
tion.” At page.30L cases analogous to the present are considered* 
and the author states tha following propositions as deducibl©. 
from the authorities ;—

That the misuse or abuse of only some of the legal attributes. 
” of a corporation or the usurpation of fresh liberties, etc, are 
" either of them, when proved, ground for a judgnaent of seizure 
“ of all the liberties, etc., and therefore of the removsl from the* 

corporators, during the pleasure Of the Crown, of the corporate  ̂
“ character in all its parts.

“ That such seizure does not operate to dissolve a corporation- 
" but only to suspend, its regular operation during the plBq.g'are of 
" the crown.

That juigcngnt of oustar of all the corporators upon infor- 
‘ mafcion against taecn does not dissolve the corporation but only 

“ suspends its operation.

“ That in either of th<9 two last oases the oorporfltion may be 
“ revived by a new obartef which operates by relation, so. aa to* 

make the new body in ail respects identica.! with the old.one a&
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“ regards prescripfcion, cboses in aoliion, rightis of common, efcc.j M̂ ha%
“'and aiao as regards debtis, liabilities, ete., and the same of a writ
“ o f  rssfiitaSjon. R a k s a *

GHAEiAa
Vt

"That the usual praetiee upon aeiĵ are has been for the crovvn Thb
“ lio appoint a cuabos who appjars of himself to have discharged 
“ all the funetione, duties, etc., of the corporation until the Kqmba-" ' 
“restitabion of the liberties or revival of the corporation.” KOSAM,

A possible objeebion on theoratical grounds to the doctrine df 
dormancy is met by the learned author thus ; — ■

“ In fact there seems to be a difiBculfcy in reconciling the 
“ doctrine of dormancy or dissolution for some purposes only with 
"strict priaoiples of oorporation law; on the other hand, however,
“ the inconvenience of holding that a corporation in such circum- 
“ stancea is wholly dissolved—so that their leases would be 
“ disturbed because the lands themselves v ôuld revert to the 
"original owners, lands given for charitable purposes would be 
"lost, persons having debts due to them from the corporators could 
“not recover them, the corporators v?ould lose their rights of 
“ common, etc.,—is manifestly so great that the doctrine, though 
“it has been treated lately with some degree of doubt, must 
“ probably be considered as almost established, and that auch.s 
“ revival operates by relation so as to prevent the destruction.of*
" prescripbive rights vested in the oorporatiop, and not to interfere 
" with the operation of statutes of limitdbicn either for or against 
“ them/’

Now turning to oiir enactment, that it has not departed from,, 
but has, so far as it go^s, followed this doctrine of dormancy iŝ , 
by its provisions, ra^de abundanblv clear. Section 4-B il) {a)> 
empowers the Government to cancel the, notification conatituting a 
Municipality and to dissolve the Municipal Council when it sees- 
fit bo do so. The consequence in such a ease, of course, is a total 
annihilation of the corporation, and under sub-secbion 2 of the 
same section the funds till then available for the purposes of thfe 
abolished Municipality are at the absolute disposal, of the Govern
ment, The provisions as to supersiession, which term, by the very 
ooutrast involved in its use here as distinguished from dissolutionv 
implies a radically different thing, are framed naturally on quite- 
otkairline?. No doubt the Municipal Councillors holding office at. 
the time of the supersession cease to do so altogetrher. But the 
Municipality itself is left intact, the management of its affairs has-
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fco ha proYided lor by the appointmeafc of a pak'son or persons fco b© 
chosen by tha Governor in Council and, though fcha property held 

RA-KG4- jjy biiig Ooaaoillors is, during the suparseasion, vested in the
CH/iBiAa ^

V. Governor in Gouneil, that is so only in trust tor the purposes of 
MuNî iPA.t. kanioipality oonoerned, as aeotion 4-B (3) (a) (iii) ojust ba 

COUNOiii ov read along with aoction 27. To put it otherwise, supersession is 
' konaM, nolihiug more than the dismisaal of iacompatent Councillors,

followed only by the appointment of, to borrow tha language of 
the English law, a custos for tha discharge of tha functions of the 
Council pending tha nooainafcion or election of other persons who 
would resume work in tha normal way. la a word, supersession 
is but a sUspaQsion of the Oouoeil. A clear argument suggested 
by tha aeotioo itself agaiaat tha contrary view is this: Tha former 
of tha provisions just mantionad doas not give tha Governor 
in Council power to transfer the property vested in him during 
the auperaession to the raaonstituted Municipal Council. And ao 
sections 23 and 24 are limited to tha cases of streets, roads, etc-, 
property other than thaga, taken by tha Governor in Council 
during bha suparseasion would, for want of a provision on, the point; 
in the Apt, not pass to tha reconstituted Council if that were an 
entirely new creation. . , And as tha Governor iu' Council takes the 
proparty only during the time of the supersession, ;tbere cannot be 
implied in him any power to make a transfer that could operate 
after that period. Tha 'result of this view is the loss of such prop
erty to the Manioipaiity which, of course, could not. have been 
inteaded. Nor could tha subject of what is to become . of prop
erty of this dasoripliion after the expiry of the period of supersos- 
sion have baan overlqokad by tha draftsman, considering that, by 
one of tha clauses already referred to in the same section, he
has pravidfld for tba disposal ‘of tha property in the event of a
dissolution. The only reasonable view than is that ha took it that 
the., provision that the property shall vast in the Governor in 
Oounoil during, supersession only, implied, as it undoubtedly doas, 
that thereafter it devolves by operation of law. on the resuscitated 
Gouneil as the rightful sucoesaor of the superseded counoil.

As,regards the word “reQonstituted” in section 4-B (3) (6), 
on which Mr. Sundara Ayyar laid great stress, it has, in the
opnfcext, reference to cha authoritiea or parsons cDncerned ta.king 
steps for the. appointoaant or election of Oounoiliors who are to 
flU the vacancies caused by the auperssssion, and, “ to appoint”
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is one. of the acoaptaliiona in which “ Gotsgfeitufea ” is, as a w ord  of 
the Eaglish language, used, '

BANG&-
I therefore overrule the coafcsQtion I hava been considenng and Chabiab

hold that the plaintiff is entitled to proceed with’ the case as th2
against the esiating Oouncil. OoTOmroF

K U M B \<
Î exfc, as regards the question ol notice, I may deal with it k o n am . 

■quite shortly. Suits referred to in clause (l) of aacfeion 261 are, 
by it̂  vary terms, those which relate to acts “ done or purporting 
to be dona,” whereas, a claim for an injunction is v/ith reference 
to what it is apprehended will be done in the future. It would
not be right to impute to the I/agialatara an Intanfeion to insist
upon the lapse of the interval involved in the provision as to 
notice even in regard to oases where such lapse might be attended 
■with the completion of the threatened injury, the prevention of 
•which is the very aim and end of the suit~c/, Kirk v. Todd (l).

This objection also therefore fails.

I now pass on to the third and last question. The arguments on 
behalf of the Councillors aa to this were rested on the right 
enunciated in illustration (i) to section 7 of the Indian Basements 
Act, which ia as follows :—

“ The right of every owner o£ upper land that water naturally 
“ rising in, or falling on, such land and not passing in defined 
“ channels, shall be allowed by the owner of adjacent lower land,
“ to run naturally thereto.” • ' -

That this rule is as well settlei as any rule of law relating
to incidents of ownevahip of imaaoveabla property goes without 
■saying. The point is whether the oonsequence which Mr. Sundara 
Ayyar has sought to derive from the rule follows. In other words 
is the owner of lower land praaluded from preveoting water 
naturally rising or falling ” on tha adjacent higher close from 
<3oming on his own, by an act which is no more than a natural 
aee of his own property ? E'er .example, if the proprietor of a lower 
plot of ground situated in a town (as in the preaeat iastance) 
erects a house with the result that the wall thereof throws bacli 
the water which otherwise would hava passed by gravitation 
theraon, has he, bheraby rendered himself liable to an action at the 

"instance of his neighbour? In my opinion, no. Evan wera the 
question bare of authority I should have no hesitation in holding
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M aba* as I do for fcha sim ple reason that the right: spoken of in illustra- 
d y a y a  * feion (i) is not to ba understood as o v e r r i d l D g  the right, for 

CHABMa recognised in illu stratioa  {a) to the same section, viz.,.
V. to build on the land subjeet only to any Municipal law for the 

Mxjmcxp&Tj time being. Each of thaee rights is, of course, exercisable by its
OouNCHj 01' owner; but when the two come in conflict that which has of

KUMBA-
KONaM. necessity to  yield  m ust go a ltogether or  a ccom m od a te  itself as best: 

it can according to circumstances. The right put in illu stra tion  
(j) is, in short, a right only in the sense th at the passage of water 
from the higher to the low er close gives no ri^ht of action to tha 
owner of the latter, that being but the result of the operation o f 

the law s of nature.

No doubt in this sense the right is precarious, but let us see 
what the other view would lead to. Suppose that the owner of 
Blackaere, which is contiguous to, and on the same level with 
Whiteacre, is, in the course of agricultural improvamenta effected 
by the owner, raised in level so as to make surface water tbereoo 
pass off into Whiteacre. Is the latter to remain subject to the 
burden of receiving such water unless and until a change in the' 
condition of the two properties is brought about by natural 
agencies ? Can the owner of Whiteacre in order to prevent his. 
land being placed under such a disadvantage restrain by action the 
owner of Blackacre from raising its level ? Suppose again these 
properties are situated in a town and that Blackacre is acquired 
by the Municipal authorities to be laid out as a road, the road 
being of a higher elevation than Whiteacre. Are the owners of 
the lot5 into which Whiteacre is, let us suppose, divided, to be 
held disentitled to build on their properties unless they provide 
for the drainage of surface water coming on the highway?' 
Can they obtain an injunction restraining the Oouncillors from 
elevating the road in order to prevent their properties bedoming: 
liable to the overfloiw which would result from the road being 
raised ? The answers to these questions must, if the conteotion 
on behalf of the G^uacillors were to prevail, bo in the affirmative  ̂
Such conversion of often necessary and perfectly legitimate acts 
done on one's own land into causes of litigation cannot but- 
prove intolerable. The right answers should, of course, be in the' 
negative, the party affected by such acts being left to protect 
himself by a suitable alteration of, or work done on, his ovya 
property.
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Now the view of tb© upper owner’s right arged by Mr. Sundara 
Ayyar would be to invest ifc to all intents and purpoeea with the dyay& 
character of an easement; and he did not shrink from saying that 
this, was 80, But, that would be inconsistent with the spirit as 
well as with, fcbe language of section 7 in that, e.g., the right to MdnigifaE.
build enunciated io illustration (a) would be unduly restricted 
and the illustration its&lf read as if ifc contained the words konam.

subject also to the right of the adjoining higher close owner, 
provided for in illustration (i).

It is quite true that the term “ servitude ” has at times been 
used by aufchors as well as judges with reference to this righfe, an  ̂
the Civil Law relied on to meet argument in denial of the esistenee- 
of such a right at Common Law. Bat to infer from these passages- 
in the authorifcies that in regard to the prasent matter English and*
Indian Law on the one baud and Civil Law on the other ars' 
identical would be a misconception; for under the Civil Law 
owners of higher and eontigaous lower lands were under a reciprocal 
obligation iu respect of water naturally arising or coming on the- 
higher land inasmuch as the proprietor of the latter was himself 
bound not fco interfere with such water finding its way in fibe usual 
course on to the lower land (Domat's ‘Civil Law, ’ section 1583);; 
whereas according to English and Indian Law no such obligation 
attaches to the ownership of the higher land [see illustration {g} 
to section 7 of the Indian Easements Act]. Nor is the use of the' 
word "servitude” in the way referred to altogether unwarranted 
inasmuch as in the Civil Law, it bad a very wide signifiuation and 
included burdens on ownership which did not amount to easements' 
in the sense in which this latter term is employed in the English 
and the Indian systems. In Roman law, whenever the enjoyment, 
of the owner was curtailed, the property was said to be in servitude' 
ires servii). When the enjoyment was in no way restricted, tb& 
property was said to be free from any servitude—to have freiedom.
(Uhertas). In this sense, even a usufruct was as much a servitude 
as a right of way, both being modes of enjoyment of land ia 
opposition to the owner (Hunter’s ‘ Eocnan Law,’ 2nd edition, pages.
394 and 395). Certainly therefore the passages referred to, in 
spite of a certain want of clearness in the language occurring in 
one or two of the Indian decisions on the point, cannot be under- 
stood as establishing that the right enunciated in illustration (t) is- 
virtually an easement, for none of them goes the length of saying
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MabA" tihafc the lower proprietor is precladei from profcacfcirig himaelf
MAHOPA-
dyaya against the flow by what he does in the natural usar of his own

land. The contrary, oq the ofeher hand, has been unequivocally
V laid down more than once. In Smith v . KenricJcil) Orasswell, J.,

*XHB3Muni01 PAL itapiiea this throughout hia judgment and particularly when ha
<jOUnoil of obgervea ; ‘ ‘ Surely, the reasonable thing is that plaintiff should litJMBA.-

KONiM. leave parfc of bis own coal to profcecfa hia owQ workings against the 
influx of water ” (at page 565). OreswaH, J.'s view of the law was 
acted upon in Baird v. Williamson (2) and applied to the facts of 
the case there. The afcabemant of Erie, O.J., at pages 391 and 392 
is explicit. He said : “ If, while the occupier of a higher mine 
esercises the right to get ail the minerals from hia land, nature 
causes water to flow to a lower mine, he is not: responsible for this 
operafeioD of nature. If the owner of the lower mine intends to 
guard against this operation, he must leave a barrier at the upper 
part of hia mine' to bay back the water of his higher naighbour.” 
This proposition was accepted In the House of Lords in Rylands 
V. FletoheriZ), Cairns, L.O., expressing himself thus ; “ If. in 
what I may term the natural user of that land, there had been any 
accucnulation of water, either on the surface or underground, and 
if, by the operation of the laws of nature, that acoumulafcion had 
passed off into the close occupied by the plaintiff, the plaintiff 
could hot have complained that that result had taken place. If 
he had desired to guard hioaself against it, it would have lain upon 
him to have done so, by leaving, or by interposing, some barrier 
between Kis close and the close of the defaadants in order to have 
prevented that oparation of the laws of nature." This passage 
was quoted with approval by Lord Blackburn in Wilson v. 
Waddellii) also decided by the House of Lords.

, With such direct and high authorities before us, I consider it 
unnecaasary to notice in detail the atatemants of law in the 
American works. of Angell, Gould, and Earnham, to which; our 
attention was called by Mr, Sivaswami Ayyar, Suffice it to say 
that, according to jParnbam, the latest of these writerSi the rulo 
adopted in most of fiha iarisdiotiona in the United States is in 
accordance with that supported by the Bagliah opinion's . quoted 
above (‘ Law of Waters ' volume III, seotions 890 and 891).
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I am therefore of opinion that in removing the ridge 'which the Ma h a -
MAH0F4-

plaintiff had, in the natural and perfectly legitimate user of his dya¥4 
property, pub up on his own laud, the Municipal Councillora OgLAKIa B
committed a trespass. Having regard to the fact that this was not d.

Th bthe first occasion oa which frbey did so, they should, I think, be mdnicipal
restrained from repeating auoh illegal acts. ' OouNciL of

llUMB4-
KOKAM.

I think I oughb nob to omit to say that it seems quite oid that 
the local authority constituted for the very purpose, among others, 
of providing for the drainage in the town, go far as their means 
and ciroumafcancea would permit, should persist in discharging on 
the plaintiff’s pfoperty, not only rain water falling on the highway 
vested in . them, but also, to aay the least, sawage coming fro;n the 
neighbouring houses as well as the overflow of an artificial pond in 
the locality which, as it were by design, they are eontanfc to receive 
on the highway.

I would, therefore, allow the appeal and grant a decree to the 
plaintiff for the sum of Ea. 10 claimed as damages and. allowed by 
the District Munsif, and further restrain the Municipal Oouncillors 
from interfering with any work which the plaintiff, in the lawful 
user of bis land, may construct thereon' to keep off surface water 
arising from or coming on the highway abutting the plaintiff’s 
land. .1 would make the Council pay the plaintiff’s coats 
throughout , , ■

M illek , J.—I am of the same opinion. Mr. Sundara Ayyar’a 
ftrgumenc on the first preliminary, gueetion proceeds on the ground 
that, when ail the members of, an aggregate corporation die, the 
corporation is dissolved (2 Bac. Abr., 24:5). There is an absolute 
and total dissolution. That was so, no doubt, in the case of a 
Oharfcered Oorporafcion in England, but it does not follow that in 
the case of a Municipal Oouncil in this Presidency the same eSect 
will follow the same cause. The Ohartered Oorporafcion totally 
dissolved by loss of all its members could not be revived, and its 
dissolution carried with it conseguenoes " so disastrous that the 
English Courts have limited and doubted, though they may not 
have overthrown, the doctrine that a Municipal Corporation cah 
he totally dissolved” . (Dillon's ‘ Municipal Corporations,' 4bh 
edition, page 246).

It is quite clear that the Legislature, in fihe statute 'which we are 
considering, did not intend to effect such a total dissolution. The 
words " supersede for a specified period ” • are themselves sufficient

V o l . XXIX.] , MADRAS-SEEIBS. 549



Mah&- to pj-ova that fbct, and, in my opiaioa, the word “ reconatibuta ’ ’ 
M a HUPA-

dtaya points in the same direcbion, indicating rather the revival of the 
former body corporate than the creation of a new one.

V.

'MD'v^c^al Ordinarily tbe words “ auperaeda for a apaoiflad period ” would 
lC o u ^ (lIL  OP be equivaient to “ aaapend” ; and it is evidanu that they were 

’lit'Soded here to have fchac sigaiyfiGatioa. If the section did not 
espressiy declare the effects of supersession, there can, I think, 
be no doubt that, at the and of the apacifiad period, the former 
Council would revive wish its former members and all its former 
rights and iiabilidea, aad the properoy v?hich ia vested in the 
Governor in Oounoii “ daring the period of supersession ” would 
cease to vest io him. It ia aot possible, I think, as the section is 
worded, to hold that it wag intended to creafee a new corporation 
in place of that auperseded. That view would seem to involve the 
■axiabenoe of two Councils at the same time, one revived by eflus 
of time, the period of auperaession having expired, and the other 
•constiiijtifcad under the secliion.

It being then the intention of the Legislature, so far as that can 
'be gathered from the statute, to revive the former oorporation at 
the expity of the period of auperaession, is that intention nullified 
by  the fact that one of the declared effects of supersession is co 
'deprive the body oorporafce of all ila members ? I do not think 
8̂0. The fact is that the comparison of the body corporate conati- 
■tuted under Madras Act IV of X8R4 with a Chartered Municipal 
Gorporafiion in England la likely to mislead. Tbe bodies are not 
similar. In the case before ua the corporation is a small body in 
whom is vested certain properties in trust for certain public uses 
'(section 27). The body can be renewed without any act of any of 
its own members, by the will of the Governor in Council. The 
dissolution of a Chartered Corporation ia complete when all its 
membera are gone beoaosa ifi has no power to act or to revive 
ifcaelf, But the EagUsh cases show that it was found necessary 
to hold thab, even when an integral part of the corporation* e.g., 
the whole govaroing body, was lost, and the oorporation could nob 
act cr renew the governing body and so waa dissolved to certain 
purposes, a fresh charier might be granted reviving the former 
•corpoi’ation with all its old rights, and with the old or new 
■corporators [of, liex v, Pasmore(l) and Mayor of Oolohester v.
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Brooksil]]. Under our statute the body corporate is the governing Maha-
body, and the analogy is in co m p late ; tha body can be reaewed  

by a power external to itself whenever its members fail and. in
GHARIAB

that respect, ia rather analogous to a corporation sole than to a
HIChartered Municipal Corporation under the English comuaon law. MuNicii'AL 

, COUNGIli OF
That being so, there aeetna fco be no reaaori why effect should Kumba-

not be given to tha intention of the legislature and why we should
not hold th-it the re-constituted Council is a revived corporation, 
revived with all its rights and liabiliGiea, woich daring tha period 
of aupersession were auspended but nob daatroyed.

Tha preliminary objaction therefore fails.
The second pfelimiaary question ia whether the Lower 

Appellate ODurfc waa right in bolding that,- in so far as the prayer 
lor an injunction is concerned, the notice given to,tha Cauaoil by 
the plaintiff under eaobioa 261 , of tha Act waa deleoUve and 
insufficient.

I think it ia UQnecegaary on thia pjinfi to say more than this.

Befor® the amendment made by Act III of 1897, sections similar 
to section 261 in other laws were held on general principles not to 
apply to suits for an injunction; and whatever be the proper 
construction of sub-section (3) to section 261, added by tha Act of 
1897, that sub-section does not seem to ma to reqiiira us to hold 
that a suit for an injunction is now wicbin the section.

The next question ia, in effect, whether the plaintiff was bound 
tio provide for the pasising in its natural course of the drainage 
water standing on the road wasfi of his garden, the road being on 
a higher level than tha garden.

The point has been argued 6n the natural rights of the parties 
and nob on the footing of the acquisition of an easamanfe by either, 
and it was argued also on the footing that tha watar in question 
wa,a not flood water accumulated by reason of any extraordinary 
flood, but tha usual seasonal accumulation in rainy weather. In 
fact wa have to take it that the defendant’s right in question ia 
that declared in illustration (i) to seotioo 7 of the Eaaomentp Aet, 
that ia, it ia to be taken that the water is water naturally rising 
in or falling on the road.

For tha appallanli it la contended that the right so given is nob 
an easement but ia the right to pass the aurfaoe water on to the
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M a h a - l o w e r  land, if iha  l o w e r  owner does not or caccol; prevent i t ; in
D2A.YA Other w o r d s ,  it is  th e  r ig h t  of t h e  upper o w n e r  to pass the

RANG A- drainage if he can, and if the lower owner does not effectuallv
o b a b ia b

D, prevent the passage he cannot complain of any injury done by it
MonK^pal land. The right in question ia stated in the ease of Smith

CouNCiTj oT' V. Kenrickil): to which my learned colleague has referred, to be
^ onam” based on a rule of the Civil Law to the elfeefe that the lower

owner owes a natural servitude to the upper in reapeot of 
receiving, wifchout claim to com pen s a ti on, the surface water from 
the upper land. The deeision in that ease was that it was for the 
lower owner, if he wished to do so, to maintain the barrier esiafc- 
iog between the two closes and that the upper owner was not 
bound to leave a barrier in his own land. Between the rule of 
the Civil Law as there stated and the right enunciated in 
illustration (i) there daes not appear to me to be any substantial 
difference, and frorn that case ib would seem that the so-called 
‘ servitude ’ does not operate to prevent the lower owner froEQ 
keeping out the wnter from the upper land, i e., it is not an ease
ment over the lower land. That case, no doubt, was one where 
there was in existence a natural barrier between the lands of the 
plaintiff . and the defendant, but in By lands v. FletoheriQ) the 
Lord Chancellor stated the right of the plaintiff to be not merely 
to maintain but also to interpose a barrier for his own  ̂protec
tion against an aecumulation of water on the upper land,, 
whether upon the surface or underground, and referred to Smith 
V. Kenrich[i) as illustarating the rule so laid down.

No Indian case has been cited directly in point. The case of 
/Jamee^oonntssfl v. Anundmoye&{%) is so far against the defendant that 
it declares the right of the lower owner to protect bis land iinless' 
it is show n  that he has by bis act oaus.ed substantial injury to th& 
upper owner. We are dealing with this case on the footing that,, 
apart from questions of damage to the upper land, the defendant 
claims the right to keep open the way to pass the aurfaoe water,, 
and on that footing that ease is against him.

The cases of Subramaniya Ayyar y. Bamaahandra Bau (4), and 
Abdul Hahim v. Gonesh Dutt{6), were oaeea of obstruction to a 
watereouBse and consequent injury to owners of land above the
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obafcracfcion: and libe case of Imam Ali v. Poresh M u n d u l i l ] ,  was MasI" 
one of prescripfcioD, i.e., of an easement, la  none of these cases 
have the Indian Gaurts declared that the right of the upper 
owner oparates as aa eas3mant; over the lower land. In the v- ' •
preseot case the plaintitf, the owner of land in a town, has the MUMcfpAi.
right to enclose his plot, or to huiid upon i6 [of. illustrafcioQ (a) to CoxjNciij o f
eeotion 7 of the Bisemanfce Act] ; and if that right comes in eon&m.,
eoDflict wiDh the, natural right of the uoper owner to take 
advantage of the aituatioa of his land, it seemg to me that the 
latter must give way unless the former is to be unduly raafericted, 
for, in this way only can the full enj oymsnt of the right of the 
lower owoer be secured.

I, therafdre, eoncur in the order proposed by my learned 
GDlIeague. Tne appeal Ib allowed, the dearea of the Lower 
Appellate Oourt is set aside, and the plaintiff will have a fieeree 
for damageB in the amount of ten rupees, the injundfcion as stated 
in my colleague’s judgment, and his costs throughout.
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Hindu Law Religious endou>menl-Decree against head 0/  muit binds successor in 
execution ;^ro2eedings— Decree on promissory note executed by head of mutt 
binds the muii—Qompromise decree, effeai of-Parties to suiis-^Sishyas cannot- 
be made parties.

A dactea passed againafc the hgad of a matt aa repceoanfcing the mutt is 
binding OQ his suooas.=>oc who omuob dispute ths validity of the deocea iui 
e'secution prooeediiagi but can do so only by a properly framed suit.
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