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APPELLATE CIVIL.
Befare My, Justice Subrakmania dyyar and My, Justics Benson.

RATAH KAVALI ARUNACHELLA ROW BAHADUR'
(PLAINTIFF), APPELLA‘NT, IN APPEAL SuUIT No. 22 oF 1903
v.
SRI'RAJAH BANGIAH APPA'ROW BAHADUR AND QTHERS
(DEFENDANTS), RESPONDENTS, IN APPEAL Syir
No. 22 ¢ 1903.

GOPI SETTI NARAYANASWAMI NAIDU GARU, RECEIVER,
APPOINTED BY THE COURT AND OTHERS (DAFENDANTS),
APPELLANTS, IN APPEAL SuUIT No, 23 OF 1903
v

RAJAH KAVALI ARUNACHIELLA ROW BAHADUR
. {PLAINTIFF), RESPONDENT, IN APPEAL ST No. 23 oF 1903. *

Transfer of Propertydct IV of 1882,s. 55 (5)(d)- Where o contract to the contrary,
liability lo pay public charges atlaches to vendee on the passing of property-
Condition precedent to ligbility—Limitation 4ot XV 0f 1877, 5. 19-Requisites
of @ valid- aoknowledgmant.

Under section 55 (5} (d) nt t.ha Teansfer of PfOpEtLY Anb the liability of the
vendea to pay the public charges nn the properhy gold attaches, in the absence
of a contraot to' he contrary, as an incident of the transfer. and is complete
when the property passes.

Where the adjustment of matters, which form part, but are not the esseunce
and substance of the sontract, cannot be carried out ' in the mode contemplated,
the Goutb will-do whatever may be right n.ud proper to effect suah ad;astmant
itself.

Dinhamv Bradferd, (L.R., 5 Ch., App. 519), referred to.

Where a deed of sale provides that the vendee shall pay ‘‘ the amount due,
as per sub.division of the peshkush due to Governmant’’, and the deed cone
taing no other words: to show that. the sub-division. was a. pre-requisite ‘to the
vendee's liahility, the mere useot the words as par sub division does not make
it quoh, and whete no gub-division is effected, and the veudor pays the whole
peshkush, the Court will asoertain as between the vendor and vendee the
preportion payable by the latter, and direct paymeny thersof.

An acknowlsdgment of a conditional liability will not, under section 19 of the
Limitation Act, give a fresh start as long a8 the condition remains untalfilled,
There must be an ungualified admission or an admission qualified by a condition
'which is fulfilled.

—_ vrres

* Appsal Nos. 22 and 23 of 1903. presented ‘against -the decree of . B
Hamnétt, Esq., Distriot' Judge of Godavari, in Original Suit Noy 28 o£19061,: /-

July 19, 31,
——

1806,
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SUIT to recover money. The amount was made up of & sum of
Res. 4,037 being the balance of the consideration money due under
a sale deed executed on the 24th March 1893 in favour of Raja
Papamma Rao, the predecessor in title of the defendants, by the
plaintiff end his decsased undivided brother, and the sum of
Rs. 2,962 being the amount, with interest, of the peshkush on the
village sold which was paid by the plaintiff from the date of sale,
i.2., from fasli 1302.

The lower Court awarded Ras. 1,007 with interest on acecunt
of the balanece of purchase maney and peshkush from fasli
1305. The claim ior faslis 1303 and 1304 wag held to be
barred by limitation as the suit was filed more than six years after
payment; and the olaim for fasli 1302 was included in the sum
of Re. 1,007 awarded for balance of the purchase money. The
plaintiff preferred this appeal in respest of the portion of his
claim which was disallowed, - and the defendants appealed
against the items allowed the plaintif. The céntention on
appeal wag, confined to the amount of peshkush allowed and
disallowed. ' v

The plainkiff contended bhat the olaim for faslis 1303 .and . 1304
was nob barred as exhibit B, which was w:thm six years of suit

'contmned an acknowledgmenb of liability.

The .&efenda.nt ‘contended that the plaintiff was not entitled
to sue an account of peshkush paid by bim, as the liability of the
defendants $o pay the pesbkush of .the village was: eonditional on
the sib-division of the village under the ‘terms of the gale: deed,
and #8 no sub-division was 'effected the plaintiff Had no cause of
action in respacb of the same.

¥

V. Errshnaswamz Ayyar and K. Subrahmania Sasiri for
appellant.

P. R pSundaiam Ayyar and- P, Nagabhushanam for respond-
JUPGMENT.—The questions for decision in "these two appeals
are whether, as contended by the appellant in . Appeal No. 23 of
1903, the ‘suit is premature, and, wheﬁher, if that -is not the oase,
t.he zuii in“respect of the amount clmmed as having been paid by
‘the plmntxff resmndanb—on acoount of peshkush for iasha 1303
and 1304, is, 88 held by tbe Drshrwb Judge, time barred

The fachs are shortly these. [The village of Repudl, which
formed parb of the Zammdarm of Reddlgudqm, was conveyed on
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the 44th March 1893 by the plaintiff and his deceased brother to
the late Papamma Rao, Zamindarni of Nidadavolu, for the sum of
Re. 40,000 A duly registered conveyance was exscuted and
delivered by the vendors to the vendee, and possession of ths
property was given %o her. The villags has ever since remained
in the bands of the vendee or her representatives, the incomse
thereof bsing recsived by them. The price was rot prid to the
vendors but was retained by the vendee in order that the dsbtsg
payable by the vendors, and mentioned in the convevance, migbf
be liguidated therefrom by her and the balance, it any, paid to
the vendors. When the conveyanc: was executed, the vendors
and the vendee applied to the Collector of the district that the
village be sub-divided and registered in the name of the vendes
and that the proportionate peshkush payable in respect of it be
agscertained and assessed. In the instrument of conveyanee the
vendors enfered into a covenant to do at the request of the vendes
any further acts that might be necessary in respact of the sub-
divigion, regigtration and separate assessment of the village.
With reference to the communications made to the Collector by
the vendors and the veandee as aforesaid, the Collector, on the
206h April 1893, informed Papamma Rao that ag the village was
registersd in the names not only of the vendors but of one,
Chendramowli Rio also, her request for sub-division, efe., would
nob be granted unless ''a duly autbenticated docament bestowing
on the two proprietors above named the power of disposing the
propetty of Chondramowli Ran also is produced.” This was made
known to one Lingiah, now deceassed, a pleadsr who had taken
part in bringing about the purchass, and who was a lessee under
the plaintiff. TLiingiah was asked fto obbtain certain information
from the plain§iff with reference to the point raised by the
Collector., There is no diract evidence that Lingish ecalled upon
the plaintiff to faranish the informabion wanted, but there can be
no doubt that the fact that the Collector was raising objections to
the sub-division, -etc., must have been brought to bthe notice of the
p\mnmﬁ in the course of what subsequently tcok placs. For
oxhibit B, a settlement of account which ook place in June 1898
between the agents of the plaintiff on the one hand, and the agent
of Papamma Rao, on the other (proved to have been authorised
by the respeciive principals to meakea settlement), refers to
correspondence bebween the plaintiff and Lingiah in regard to the
1¢ Mad.~66

ARUNA-
CEELLA
Row

v,
RANGIAR
APPA ROW..



ARUN A-
CHELLA
Row

1:8
R+ NGIAH

APPaA RQW,

522 THE INDIAN LAW REPORTS, (vor. XxI1X

adiustment of the accounts connected with the purchase money
loft with the vendss, and i5 i3 exprsessly reeordsd tharein that the
sattlement iz mads conditional, among other things, upon ths
plaintff procuring she sub-division and the rsgistry of the
property in the nams of Papamma Rao, and tnis eondition as to
tne gub-division and registry implies, we think, that the plaintiff
wag aware why the sub-division and registry had not heen effected.
Papamoa Bac and, after her death, her repressnbatives, abstained
from paying any amaunt towards tha publie reveanus due in respacs
ol the villags, and tha plaintiff has had to pay the Government
demand on the whale zamindari, incluling ths proporkionate shave
that would havs bz2en payable by the dsfendant on account of
Rapudi if it had basn sub-divided and separately registeved. as
intanded by the parties.

Such heing the facts, the contention of Mr Suodara Aiyar for
the defendants appellants in Appeal No. 23 —was thab under the
terms of thae conveyancs, tha plainsiff iz not entitled ta make any
claim with referenes to the paymenta wmade by him unleas and
until the exact amount payable in respsct of the village has been
fixed by the reveaue authorities.

Wa are unable to azoept this conteabion. Now under section
55 (5) (d) of tha Transfer of Prop3rsy Aect bths buyer is bound to
pay all public chargsa subsegusnt to thie date of passing of the
property to him, in the absance of a coatract fo the conbrary.
So far as fasli 1302 wisconcerned the parties to the instrument
did enter into a spacial acrrangsmant which was to the effact that
the veadors were to daduch oub of bthe incomes already derived by
them from the villags for that fisli what was payable for that
yoar in respest of the pashkush of the village and to account {or
she ramainder only to Papamma Rao. As regards subsequent
faslis there was no special agreement, the instrument stating
generally, io more than one place, that the vendee was to be re-
sponsible for ths pubhc demand on account of the village and that
the vendors should in no way be liabla for it. No doubt the
words “'as per sub-division” oecur batween the words “the
" and “of the peshkush payable to Her Majesby’s
Gavernment of India” in the passages dealing with the mabter.
Bub it seems bo us that bhe introduction of those two words was
not for the purpose of making the right of the vendors to elaim
relmbursement from the vendse of what the vendow might be

amount due
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compslled to pay in sonsequence of the vendee's omission 6o mae
her proportion of the public demand, conditivnal upon sn actual
sub-division. Tune reasonable meaning of the language used is, in
our opinion, no more than thef the vendes should from and after
£asli 1303 ba liable for her st:are of the psshkush, asshe wonld be
ia the usual coursa in the absence of a contract to the contrary.
Considering that possession of the village had bssr parted with
by the vendors and that all tha veots of the village were to he
raceived by the vendse from fasli 1303, thare was no safficient
reason for imposing on the veadie onlya conditional liability in
regpaat of what was a first charge ou the incomes of the village in
her hands and which the vendors would not have been required to
moet except for her defaulb. If it was the intention of the parties
to maka any sueh excepiional terms it would have been donse
in far clearer words. Ia our opinion the instrument does in this
respect bub pubt in exprsss words the covenant implied by law
on- the pars of the vendaes undar the provision of the Transier of
Propersy Ast already raferred to. The present cass cannot be
likened to one in which the parties fto a transaction agres to an
arbiscator doing something with reference to the substarce of the
makter ag a condibion precedesnt to the acerual of a right or
liability. Tos power of the ravenue aubhorities fo debermine
the amount of the separate agsessmenb is nob derived from the
consent of the parties, but is conferred by the stabute, alike in the
inberests of the private psrsons concerned, as wall asof the Gov-
ornment. Furbher, the matter for debermination has no reference
to ths liability itself, which attaches as an incident of the transfer
and is complete when the property passes. Dimham v. Bradford(l)
may be raferred to by way of analogy. Thers, two parbners made
an agreement conbaining a provision bthat on bhe determination of
the parfnership one partner should purchase the share of the other
at & valuation to be made by two persons, one appointed by each
pattner, and the partnership was carried oun for gome time under
that agroement. It was held that though the valuation could
not be so made because no umpire was appoinied, the Cours would
carry bthe partnership agreement info effect by ascertaining the
value of that share, In fthe ‘course of his judgment Hatherly,
L C., says “Ttis much more like the case of an estate sold and

(1) L.R,, 5 Oh., App. 514,
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the timber on a parb ko be baksn at a valuabion, the adjusting of
matters of thab sort forming part of the arrangsment, but being by
no means the substance of the agresment, and in such cases the
Court has found po diffienlty. If she valuation eannot be made
modo et forma the Court will substitute itself for the arbitrators..
It is nob the very essence and substance of the contract so thab
no confract ecan be made except through the medium of the arbi-
trators. Hare the property has been had and enjoyed, and the
only question is what is right and proper to bs done with regard to.
gettling the price.” It seems to us bthat the present case iz even
gtronger, and if the parties are unable to agres as to the amount
of the proportionate peshkush for Repudi, it is competent to the.
Court to decide that as between them, pending the determination
of the amount by the revenus authorisies so as to conclude the

guestion between them and the Government. That bhere the
parties themselves did not - consider any action of the revenue
anbhority in the way of fixing the assessment a pre-requisite to.
the plaintiff's right to eclaim payment, is eclear from their
having included in the settlement made by them in 1898, this
matter also of the payments by tae plaintiff for the peshkush of
Repudi up to that time. The question as to whoss duty it was
to have bthe sub-division and separate asseisraeat effected does
not appear %o ug to have any real bearing upon the decision of the.
question under econsideration. Assuming for argament that it
was the plaintiff's duby to do so, his failure in thig respect would,
at most, only entitle the other party to damages. But no claim
under such & head has besn made in the prement case as againsst
the plaintiff, and it is unnecessary o pursue this point. Wa hold
that the soit is vob premafiure, and we dismiss Appeal No. 23
with sosts.

As regards the other question, viz, of limitation in regard
to the payments towards the peshkush for faslis 1303 and 1304,
it is to be observed that no charge againgt immovable property ini
respact of those payments is sought to be enforced in the present
suit. The period of limitation applicable ig, therefore, six years, -
and the suif, in so far as it velates to these faslis, baving been
instituted mors than six years after the time when the plaintiff
made the payments, must be held to be barred, unless exhibit B
operates ad an acknowledgment within the meaning of section 19
of the Limitation Act. The oconeluding portion of the settlement
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provides: “the Kavalai people (the vendors) should get the
Zamindar's name entered in the Sircar Accounts, effect the sub-
division, and bring and deliver Vallankivaru's mortgage daed.
The said settlement has besn agreed to subjest to this condition.”
As one of the things thus preseribed, viz., the effecting of the sub-
division has not been fulfilled, the plaintiff is not entitled to rely
on the document as an acknowledgment. The recent decision of
tha Judieial Committee in Maniram v, Seth Rupchand(l), to which
wo drew aftention in the course of the argument, is decisive on
the point. Though so far as the specific cases provided for in the
explanabion to section 19 of the Limitation Act are ccncerned, the
Indian i3 not the same as the Hnglish lasw, yet there can be
no doubt thab here as well ag in Bngland an acknowledgment of &
conditional liability soch as the present would not give a fresh
stiact 50 long ag the condition remains unfulfilled. ‘' The question ™
observes Sir Alfred Wills in the course of the judgment “is
whether a given state of circumstances falls within the nabural
weaning of & word which is not a word of art, but an ordinary
word of the Xnaglish language, and this question is clear of
any extransous eomplication impossd by the statute Law of either
Eogland or India. In a case of very great weight, the authority
of which has never been called in question, Liord Justice Mellish
laid it down that an acknowledgment to take the case out of the
gbabute of Limitations must be either one from which an absolute
promise to pay can he inferred, or, secondly, an unconditional
promise to pay the specific debt, or, thirdly, there must be a condi-
tional promise to pay the debt and evidence that the condition
has been performed. Re. River Steamer Co., Mitchell's claim(2).

+ + « The Indian Liwitation Act, however, says nothing
about a promise to pay and reguires only a definite admission
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of liability as to which there can he no reason for deparfing from -

the Foglish principle that an unguslified admission and an admis-
sion qualified by a condition which is fulfilled stand upon precisely
the same footing.”

_ A further question wag argued as regards interest. The decree
is not in accordance with the judgment, as the decrce  allows
" interest on the peshkush from the date of the plaint, whereas the

time in the judgment is from the 1st November 1898. The decres -

(1) I.L.R., 33 Calc., 1047, (2) L.R., 6 Ch., App. 892 atp. 838.
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will ba modified in this respect, and in other respectzs confirmed.
Bubjeet to the above modification Appeal No. 22 is dismissed

with costs.

APPELLATE CIVIL.
Before Mr, Justicé S Subrakmania Awyar and Mr. Justice Benson.

ALAGAPPA CHETTY (PLAINTIFF), APPELLANT,
IN

CHIDAMBARAM CHETTY aND OTHERS (DEFENDANTS),
RESPONDENTS.*

——

MUeychant Shipping Act, 57 and 58 Vict., Chap, 60, ss 24, 87— No bill of sele
necessary where vendor sells only equilable interest.

The purchiser. of an equitable interest in a ship can sus o establish his
right to suoh interest and the income therzof without a registered bill of sale,

" Seotion 24 aof tha Merchant Shipping Act of 1834, which makes a bill of sale
compulsory, does not apply to transters of squibable interests which are governsd
by section 57 of the Act.

Ramanadan Chetti v. Nagooda Meracayar, (IL.R., 21 Mad., 395), disseuted
{rom,

Chasteauneuf v. Capeyronn (L.R., T A C., 137), followed.

SUIT for a declaration that the plaintiff wag entitled to a one-fourth
share of & ship and the income theraof. The plaintiff claimed
ag the purchaser of the ficst defendant’s one-fourth share in the ship.
It wag nof alleged that the sals wag effacted by = bill of sale. The
plaint ship admittedly belonged to defendants Nos. 1 to' 3 and was
registered in the name of the fourth defendant, to whom the
plaintiff alleged that the first defendant had sold his share benamsi.
to effect the registration, the first defendant remaining the bena-
ficial owner of such share.

The defandants pleaded inter alia that the sale to the plaintiff
not being effacted hy a bill of sals as required by section 24 of the
Merchant Shipping Act, was not valid and enforceable.

? Appeal No, G3 of 1903, presented agninst the decres of M.R.Ry. W.
Goplachariar, Bubordinate Judge of Madura (East), in Original Buit No. 44 of
1902.



