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by the vendor to eonvey the property to them. a8 'an absolute
property.”

We therefore dismiss the second appeal with costs. The decree
will be without prejudice to the right of the defendants Nos. 2 and
3 to their charge on the land.

APPELLATE CIVIL.
Before Mr. Justice ,Bensoﬁ and Mz, Justice Sankaran Nair.

DOSE THIMMANNA BHUTTA (PLAINTIFF), APPELUANT,

V.
KRISHNA TANTRI AND OTEERS (DEFENDANTS), RESPONDENTS.’F

Traensfer of Property Aot IV of 1883, 5. 53— Lis pendenq—Smtfor mainlenance
by widow j)raqu it 1o be charged an zmmoueabl e property- Right lo immove~
able propesty in dispute in such smt

A sunit in whmh a widow claims to get her maintenance made & charge on
imraoveable property is ome in which a right to such immovenble property is
directly and specifically in question within the terms of seotion 52 of the Transfer
of Property Act; and any fransfer of the property ' ‘during the pendency of the
guit, not effected for the ‘purpose of ‘paying off any debt esntitled to priority over
the claim for maintenance .will be affected by the lis pendens created by the
suit,

: Ea‘%d‘yet Hessain v. Dooli Chund, (LL.R., 4 Cal., 402 at p. 408), referred to:
gnd followed,

SUIT to recover the émounb due on a mortgage bond executed on
the 231& January 1889 by D hbe wife ,of the hrst delenda.ni: in
favouy of the pha.n:ﬂnﬁc under ) power of a.ttorney exeécuted by the.
firat defendant m fa.vour of D One Y, the widow of the ﬁrst
da{andants brobbar, ﬁled . smb—Orlgmnl Suit No. 17 of 1888—
on the 10hh January 1888 for mamtena.noe against the first defend.-
any and D aud ptayed that the decree amount sbould be made a.
charge on tbe two propertlas mortgaged to the plammff A decree:
was passed tor mambenanoe chargmg the properbles on the 3lst»
January 1889 In execufion of the decree, Y attached the prop-
erties and the ﬁrsb defendant apphed to the Goutﬁ for a oerhﬁcate

t

—

% gGecond Appesl No. 866 of 1904, pregented against the decree of M:R Ry.
U, Achutan Nair, Bubordinate Judge of SBouth Canare, in Appeal Buit No, 221 off
1902, presented against the deorse of M.R.Ry.T. V. Anantan Nayar, Digtriot
Munsit of Mangalore, in Original Buit No, 188 of 1801.
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authorising private alienation under section 305 of $he Codae of
Givil | Procedure. The certificate was granted and the first defend-
-ant mortgaged one of the properfies, itam I of the plaint to the
third defendant, on 15th December 189%, and ths monay raiged

on the morigige was paid into Court, and was duly paid out
to Y.

"The third dbfendant contended that  the mortgags to him
should have priority over the  plaintiff's mortgags which was
affected by the doetrine bf lis pendens.

T;Be"Oéurtl of First Instance g:b_a.ﬁte&'a decree in favour of the
plaintiff against item II above, exonerating item I from all
diability. '

This decree was confirmed on -appeal.

Plaintiff preferred this second appel,

K. Naraina Rao for appellaPt.

P. R.Sundara Ayyer for third respondent.

JUDGMENT.—The question is 'whether the plaintiff’'s: mortgage
g affacted by’ the 148 pendens oreated by ‘the suit brought by a
Hindu widow against the mortgagor for the recovery of the
amount due to hef for mainténance. That suit was filed on the
10th January 1888 and there was a distines prayer that her mdain-
tenance ‘-should- be  rhade a eharge on the property which was
afterwards mortgaged by the defendants - in that - guit' - to' the
plaintiff on the 23rd January 1889, On the 3lst & decrea was
passed *‘ on, the responsibility of the properties” eued for. I is
argued before us on behall of the plaiafitf tba.b this wag not a
sufficient lés pendens ag againgt him.

It is not alleged that, so far as the properﬁy in dxspute before
us'is oconcerned, the mor&gage debt due to hita was oonbracted
for the purpose of pa.ymg off any debts eublbled to any puorlty

over the widow’s claim for - maintenancs, or a)teady due by the
morfgagor.

In the case of Bazayet Hossain v. Dooli Chund(l), the widows
of one Khorshed Ali brought a suit against his. heir Najmooddin
to recaver the dower-due to them, and they prayed that the dower
ghould be paid oub of the ostate of the deceased. - A decree was
passed [or an accouat, declaring tha- ha.blllty of the defendant to
pay the amount decreed out of the nssets tha.b 'might 'have corss

* {1) I.LoR,,¢ Calo., 402 ab pi 409
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into hie hands. The Privy Council held that a purchaser under
the decree upon = mortgage bond executed during the pendency
of that suit was bound by the decree of the widow. They agreed:
in the view of the law laid down by Mr. Justice Phear. in. these
terms I need hardly.say that a deeree of thiz kind, direeting
the person in whose hands the property was to aceountfor ifin
order that it might 'be applied for ths purpose of discharging the
debts due from Khorshed Ali, was a decree against that property,
and operative to bind it in the hands of Najmooddin, and therefore
of any other person who tock frowa Najmooddin with notice of
the decree or under such circumstances as to make him affected by
the doctrine of lis pendens.” ) : '

It is contended before us that in the above case there was a
prayer by the plaintiff's widows for possession of- the property in
dispute and that therefore the right toimmoveable property was
directly and spseifically in gquestion within the terms of section
52 of the Transfer of Property Act. - We do not thick that this
fact. makes mny difference, There was npo decree for possession
and their Lordships of the Privy Council had reference to the
dectee that was actually passed in so far as. it granted the relief
that was prayed for. No question of lis pendens can arise with
reference to » prayer that has bssn disallowed. Tais is, also the
view taken by the Allababad  High Court in Yasin Khan v.
Muyhammad Yar Khan(l).

A guit in which a widow claimé t0 get her maiptenance made.
a charge on immoveable property is one in which in‘our opinion a
right to immoveabls property is dirsetly and specifically in” question.

The case before us is stronger than the case in Bazayet Hossain:
v, Dooli Chund(2) above referred to. Here the elaim is  not
simoly to recover out of the property in the possession of the.
defendant, but it was o charge a particular estate.

The plaintiff is therefore bound by the lis pendens. It is
pointed out that, even in this view, the plaintiff's prayer should
not have been entirely dismissed so far agitem No. 1 ia concerned
ag the third defendant who now sbtands in the shoes of the deeree«
bolder claims only as mortgagee. Thizs i8-gso. The plaintiff. is
entitled to recover his. debt out of the property subject to the tbird
defendant’s mortgage right,.

(1) LR, 19 All., 504, (2) LL.R., 4 Cale., 402 at p, 409,
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. With this modification the decree of the Court below. will be __ POSE. .

TRIMMANKA
coofirmed. A3 the appellant has substantially failed he will pay. nga?'!zf i

tha third respondent’s costs.

Kmsnm x
_ TANTBI
APPELLATE CIVIL.
Before Mr. Justice Moore and Mr. Justice Sankaran Nair.

RATHINAVELU MUDALIAR AND ANOTHER (DEFENDANTS), 1906

: : Maerh 21,
APPELLANTS, 92,
». April 5.

e

KOLANDAVELU PILLAI (PLAINTIFF), RESPONDENT.*

Piescriplion-—Right ta corsice acgquired by, after 13 years’ enjoyment,

‘Whare & man erects a building overhanging the land of ancther, he comumits
a trespass for which an action will lie against him and be will by preseription

acquire a right to the space occupied by sueh projeotion and the right to
maintain it in its position,

A ocornice overhanging a peighbour’s land cannot be removed by snch
neighbour if it has been in existence for more than 12 years,

 Monanlal Jechand v, Amratlal Bschardas, (I.L.R. 3 Bom., 17¢), referredto and
followed.

THE plaintiff aud the defendant were owners of adjaoining houses.
The two houses were originally tiled bouses, The defeodant
purchased the house now cwned by him in 1880, and pulling
down fhe original tiled building erected, in 1883, a substantial
terraced building. The cornice projected about oné foot over the
adjoining house now owned by the plaintiff, who had acquired it
by purchase in 1900, The plaintiff pulled down his building and
commenced to ereci a new structure on the sits, and in the course
of suoh construction he attempted to remove the cornice of the
defendant’s house and to block some now windows opened by the
defendant in bis newly erected building. On being prevented by
the defendant he instituted this suit for a decree directing thie
defendant to remove the cornice and for other reliefs.

o—

*Second Appeal No, 93 of 1904, presented a.gainst the decree of Vernon A,
Brodie, Biq., Digtriet Judge of Coimbatore, in Appeul Buit Ne.S7 of 1902, presented
aguinst the decree of M.R.Ry. T\ B1dasiva Aiyar, Distriet Muansit of Oolmba.tote,
in Original Buit No. 901 of 1900,



