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The mere fact that tha ladian Limitation A c t  unlike the Buglish law UIjAG^I'FAN 
presodbeiia period oflimiULion even in respect of suics for obtaining equitable AMBaTjSM 
rGlief doas not entitle the plaiatiff to obtain the teiiLl, because t,he suit itself is 
not barfed by limitation if his acadaati in the matter otliarwise is such as £o 
m-ika it inequitable for tho Goiirb in the exercise of i t s  discretion to grant to 
him a maudatory injaiictioa, Oa this ground we uphold the daccee of the 
lower Court so far as tbe mandatory injunction prayed for wag refused. A.s 
regards the pcayer for an iaianctiou in respect of future additional buildings on 
the holding w b  think thixt the pIainf,iH is entitled to suoh raliet. It is however 
represented that there is every likelihood of uiif! parties coming to an agreement 
to tha effect that the defendants are to pay an enhanced rent, s i x  times the 
existing rate, from the data of p l a i a t  for the entire bolding and to be at liberty 
to oreot further buildiugs. If tha m-’Jitter is thus adjusted and intimation thereof 
given to this Court within Uiree weeks from this data, there will bo a declaratory 
decree in acoordo,nee with such ad jufstment and the appeal will stand otherwise 
dismissed, If no such aijustment be made and. tha matter communicated to the 
Coart as aforesaid, tha decree appealed against will ba modified by is E ia ic g  a p s r -  

mT^nant injunction restraining the defendants from commencing and erectins any 
additional t-uildioga on the holding and the deorec confimad in other r e s p a c t s .

In either case each party will bear hia costs throughout-.

APPELLATE CIVIL.

Before Sir Afnold White, Chief Jastiae, and Mr. Justice Bmson.

V Y T H IL iT N G A M  P I L L A I  a n d  o t h e r s  (S e c o n d  D e f e n d a n t  

AND L e g a l  R e p r e s e n t a t i v e s  o f  t h e  S e c o n d  D e f e n d a n t ),

A p p e l l a n t s ,

y.

K U TH IE A V ATTA H NAIR a n d  o t h e r s  ( P l a i n t i f f  a n d  

D e f e n d a n t s  N o s  1 ,  3 t o  7), R e s p o n d e n t s .*

1906 
Maroh 19. 20, 

28.

M alabar haw  Anubhavam ' gran ts, m eaning o f— Whether the use o f  the w ord  
creates an irtedcsm able tenure depends on the pxriioidar vnstrumtnt in each  
case—Lim itation AoL X V  of 1877, art. 134—Applies only when abaoluie 
property sold,

A stipulation in a kanom dead that a oerfcniti fimount in grain or money ig 
granted to the mortgagee as anubhavam doas not necessarily create an irredeam- 
able tenure. The word ‘ Anubhavam ’ will oreatQ an irredeemable tenure only 
whan used with roference to the tenure itself but when used with reference to iho 
allowance suoh allowance will be perpetual but not the tenure.

* Saoond Apptjal No. 3056, o f 1903, pregeated against the dacree of M.B.Ry. 
8. Eaghunntaiyaj S u b o r d i n a t e  Judge of Palghat, in Appeal Suit No. 877 of 1902, 
presented agiinst the decrfip, of P. J, Itteyccah, Esq., Digtriot Munsif of 

Palghat in Original Suit No, 40^ of 1901,



V t t HI- Wfaether, in any pa,EfcicuIai’ case, the word oreafccs an iirodeomable touura ok
IiINGAM only a perpetual feat chi/i'ga ia respsot of tho allowanoo must ba dooided on the 
PlLL&l, language of the document.

K d t h i s a - jj amouut oE the ecant is not specified and if the terms of the docu-
v a t t a h

NAIE meut indicate that only a fixed rant is raser^ad for the grantor and tha re^t of 
the produoG ia given aa ‘ A.nubhavam, ’ an irredoemabla tenure will bo created | 
but, otherwise, if the am ount of the grant is fisod aad tho rest is reserved as 
rent.

Theyyan Naif v The Zaniorin oJQalicut, !I ,L .R ., 37 M id-, 202), referred to and 
distinguished.

Article 134 of schedule I I o f  the L im itation Aot applioa only fca cases where 
the vendor purports to sell the p top^ ty  as hia-ibaolutfi p-roperty and the vendee 
purchases it as such.

Radanath Doss v. Gisborne, (14 M I A., 1 at p. 19), rafecrod to and followed,

S u i t  fco redoom tw o itiema ol; iaad dem ised on k a n om  by  fche plaintiff  
lio bho first dafaadaoti andei' kiilchifc, exhibit A, da'sod 8fch F ebruary  

1866, w hich  was aa fo llow s  :—

“  Y ou  have this 27 bh day o f M ikaracn  1041 gran tod ua a 
raaawad dem ise on afaamp papar worbh oa e  rupee b ou g h t from  fche 
Palghafc M u nsif’ fi Oourb o a  I4fch D acsm bar 1865, in rosp oct of
the fo llow iu g  properbies belong iag  to you r Ohariiskttl.

"  T h e  rent due by  ua f jr  holding tha la n l an lease, ia 55 paras 
of pad dy. The prior k aaom  and the value setbiod for bho ro c la ' 
m ation affecbs'l hibherfco in  fcha said propartiea and cred ited  to our 
accouati amouabs to 700 finarag, Tha am ount a liow ed  for iofcereat 
thereon (on the said 700 faaam s) is 35 paras o f  paddy and fche 
amouQG allowed for A nubh avam  ia 5 paras o f paiddy. T o ta l
am ount of tha bvfo inema ia 40 paras of paddy. Tha balanoa left 
after deducting th'33Q 40 para3 of p a id y  from  fche a foresa id  ren t of 
55 paraa of paddy ia 15 paras o f pad d y . T h e am ou nt duo at 2 
per 10 thereof after paym eab of fche ravanua ia 3 paras o f paddy,
and the am ount due for paravaai (defioienoy in m easure) ia 3
idangaahis of paddy. T ota l am ount of tha tw o item s ia 3 p a ra s  
and 3 idangazhie of paddy. W e  shall annually  p ay  fche sa id  3 

paras and 3 idangazhis of paddy dried, w ianow ad  and cleaned at 
the Cherikkal and bake a receipb.”

T he first defendant w as ex parte.

T h e second and third defendaabs con ten ded  inter alia fchafc 
under exh ib it A the properties balougod fco fche first de fen d a n t’ s 
Tarwracd on A nubhavam  rights. Tha socond  defeodanfc a lso oon* 
tended that fche p la in tilf’s suit w as barred by L im ita tion  under 
article 134, schedule I I  of fche Aob, as the item s w ere so ld  b y  fche
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T ar w ard  of the first defendant to  one R engiyan  in  1877, from  V v t h i-
w h om  fehe aaoond defandanf; purahased them  in 1896.

CP.
T h e Diafcriot M u asif passed  a decree for radempfcion in favour K u x h ie a *

of the p la intiff. H is  decree w as con firm ed on appeal,

T h e second  defendant preferred this second appeal.

D r. S . Swaminadhan, V. Krishnaswami A yyar  and A . Nilakan- 
taiyar for  seoond bo fifth  appellants,

P. R. Sundara A yyar  for e igh th  respondent.

J u d g m e n t .— T his is a suit for redem ption  o f  certain  land.
T h e p la in tiff is the K u th iravattah  N air. T he second  and the 
th ird  defendants are the present appellant and th ird respondent,
T h ey  are in possession  and th ey  a lone contest the p la in tiff’ s right 
to  redeem . T hey cla im  under exh ib it IV  w hich  is an assignm ent 
obta in ed  b y  them  in  1 8 9 6  from  certain persons w h o had obtained 
an assignm ent in 1871 undei’ exh ibit I  from  the T arw ard 
(fam ily ) o f the first defendant. T h e  first defendant’ s fam ily  held 

the land  under an in stru m en t w hich  is not produced , but of w h ich  

exh ib it A is the iia iohit on  cou nterpart. I t  was executed by  the 
first defendant and an oth er membei* of hia fam ily  in favour o f  the 
pla in tiff in 1866, T h e defen dants a lso relied on  exh ib it I I  w hich  
purported  to  be a g ra n t from  the Z am orin  in 1862. T h e Z am orin  
cla im ed  to have an u ndivided half share in fc-ba land , but th is 
cla im  w as negatived in re ce n t litigation  betw een th e p la in tiff and 
the Z a m c r io  and exh ib it I I  has been held by b oth  the O ourts 
be low  in tha present suit; to be a forgery . The secon d  and th ird  
defen dants ’ title, th en , depends on  exh ib it A, and the ch ie f 

question  in  this suit is as to the extent of the grant evid enced  by 

it. T h e second  and th ird  defendanfcs con tend th at it evideneee 
a perm anent irredeem able tanure, w hile  the p la in tiff con ten ds that 
it  is n oth in g  m ore than  an ord inary  M alabar k anom  redeem able 
on  tha expiration  o f  the usual kanom  period o f  tw elve years. I t  
raoitag that the p laintiff gcants to the first d efen dant’ s fam ily  “  a 
renew ed w riting ,”  on  a stam p p ip e r  o f one rupee in  resp ect of 
certa in  land and adds “  T h e  ren t due b y  ua {first de fen d a n t’ s 
fam ily ) fo r  holding th e  land on  lease is 56 paras o f paddy, Tha 
prior k an om  and the value settled  fo r  the reclam ation  effected 
h ith erto  in the said property  and  credited to our accou n ts  is 700 
fanam s. The am ou nt a llow ed .fo r  in terest thereon  (on the said 700 
fan am s) is 35 paras of paddy, and the am ou nt a llow ed  fo r  anu- 
bh avam  is 5 paras of paddy. T h e total am ount of the tw o  item s
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7 y t h I “ jg 4Q paras of paddy. T h e  balance laffc after ded uctin g  fchepe 40
PiLLAi paras of paddy frcm  the aforesaid renfc of the 55 paras of pad dy

Ko to ik a  paras of paddy "  and febe tenscfc agrees to pay rent; ca lcu lated
fATTAH in the usual w ay on fchis 15 paras. N o w  this insfcrumenfc has all

3Sf i\ TR I j
the elem ents of a kanom . T he reference to the prior kanom  ”
of w hich  tihis is "  a renew ed w riting ”  the addition  o f  the valua o f
raelam atious by  the tenant feo the prior kanom  amounfe so as to
m ake up the new  kanom  am ount, and the m anner in w h ich  th e  

rant is calcu iatod, all ind icate  that it is a kanom  dem ise and tha 
Courts b slow  hayo con stru ed  it as an ord inary  kanorD, neither 

m ore nor le.gs.

The dafondaofcs h ow ev er, con ten d  that the w ords “  th e  
am ount allow ed for anuhhavam ia 5 para.g of paddy ”  have the 
efraeti o f coavarfcing the k a rom  into a perpetual tenure. W a  
eannot for a m om ent acced e to this argum ent. T h e w ord  amibiia- 
vmn or anuhliogam k  a Sanskrit w ord, and literally m eans ''  e n jo y - 
m ou t,”  In  grants, h ow ov er, it ord inarily  im plies hereditary, and 

therefore, perpetual en joy m en t ; and w hen used as descripliive o f  

a toQure o!! land it im plies an hereditary te n u r e ; hut the w ord  

m ay also be used w ith  reference to an a llow ance  of m on ey  o r  

grain w h ich  is to be deducted from  the rent due to  tha gran tor. 

In  such  a oasa though  tha ailow anoa m ay .ba perpetual or m ay  

operate as a rent charge on the land, it by  no m eans fo llow s  

that tbs  tanare is irred eem ab le . W h eth er the w ord  im plies an 

irredaamabla tenure or on ly  a perpetual rent charge of grain 

or m oney must! depend on the language o f  each  docum ent. 

Thi§ tw o-fo ld  uaa of the w ord is supported by  authority , and it is 

Butficient, we th ick  to explain and recon cile  tha several cases that 

have bean relied on by  either aide in the argum ent before  us. In  

G r e e c e ’ s G lossary, w h ich  is a standard authority  w ith  regard to  

tha m 0aning of legal and revenue w ords and phrases in M alabar, 

this tw o-fo ld  use of anubhavam is clearly  stated. I t  is defined 

as “ A deed of gift o f land aa a rew ard  for sei'v ices perform ed, 

answ ering, perhaps, to  in am  land. T h e holder ca n n ot be d is- 

posseesed, and tha righ t is heredit.ary ; but if the grantee or any 

of hia desoeodants die w ith ou t heira, the land revartg to tha ja n m i, 

and on the succession of heirs tha jjinm i is en titled  to purushan- 

fcaram. In  som e in g laoces  a trifling paym ent o f  one or tw o  fa n a a s  

is m ade b y  the grantee to  the jan m i in  tokf^n of a ck n ow led gm en t 

o f proprietorship .
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"  A n  hereditary grant of A a u b h a va m  of the pu fap ad , or resid'Q© V ijt o i -  
of purapad after deducciag morbgaga interest, which rem ain s ia PilFjAI 
the hands o f a m ortgagee, is som etim es m ade to  th e  m ortgagee 
h im self, or to som e och er peraoa nois con n ected  wifeh the land  to 
w h om  the m ortgagee is required to pay it.”  N aib-

In  John Pillai v. The Collector'and Agent to the Oourt o f Wards^ 
Kavalapara Estata{l}, Muthuaami Ayyar and Wilkinson, JJ., bad 
to consider a docuDaent v e ry  sim ilar in its essential term s to the 
present, and they then said : “  The maia question to be determined
is whether the kanom created by exh ib it V I I  is perpetual and 
irredeemable. The material w ords m the document to which 
our attention is draw n  are these ‘ the balance of micharam due bo 
m e, namely, 118 paras and '6 2  edaagalies of paddy I m ake over 
tio you  and your sons to ba enjoyed as anubhavam for ever and 
ever with ■ a lia b ility  to pay  me 2  faoams a year as anu b h a va io  
kaeha.’ The documeab ia termed u bh a ya p a tto la  karanam  which 
m eans, as explained b y  G raem e, & k a h o m 'd e e d . This view of the 
deed is strjngthened b y  the expression used in the instrumenfe 
* in terest on  the k an om  a m ou n t advanced to m e.’ T h e  con ten tion  
th at the term s ‘ aiaubhavam  ’ ‘ you - and y ou r  sons ’ and ‘ fo r
ev er  and ever ’ op erate  to ren der th e  k'lnoDa irredeem able  cannot- 
be  supported. T h e  'deed-'m usB ' ba look ed  at as a w hole . -The- 
pr im a ry  infcenfeion o f  the 'parties' w a s ' to  create  a m’Orfcgaga and 
^ 6  are;, not at liberty to ignore it and to treat the documdnt,
II it  eyidericed .a pale, the con sidera tion  fo r  w h ich  con sisted  
th e  k anom  am ount,, and p ast services. B ead in g  the , d o d jm a o b

a wt|oia th e  inteofcioa appears to jUS to have been  , ta  
co m b in e , in  one insfcramenlj by?o independenfc tran sa ction s , v iz ., a  
m orbgage and.^ a g ift of a certa in  am ou nt o f purapad to the 
dem isee  and his sons. In  th is  v iew  the gifb ca n n ot in  any  w ay 
operate in restraint of the right of redamption any more than if  
th e kariom  •were granted  to one party  and the anubhavam  righ t to  
another.'”  'r '

Iti Ittappin v . Lahs%mi{%)\ O ollins, C'iJ.; and  Shephard, J., sitateiS 
t h a t ' 't h e  it s t r u m ^ n t '’ w as not unlike in  the ca se"ju st quo 
'[Jfohn Pillai" Y, The Go\Uctof-’ ' ‘M d  'Agent to the Go'iiH tif WarM' 
’JCamlapara Estateil)] and th at iis m u ’St rfieei?e a *Iike eonstructwnji
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(l) 8. A, No. 187^of iB9l*(unrepoEtea),

. (ai,8.A.' Nc« 667 of 1898 (atitfipttiiiea).'.- 
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and did n ot oparafca tio give the lassea a perpabual righ t to the land 
lant on ly  to  the 30 paras of paddy.

Iq  KQvilkaUilunniri v, Ittirariohm  N airil), CoU ids, G J . ,  and 
Parker, J , held thafe a doeumenjb, a im i^ r  to  the prageni;. “  is c learly  
a renew al of a previous kanom  d oeu m eat and the eonfcention of 
tbe  dgfandarifca fcha land N o, 1 is held b y ; their T arw ad  o a
aoubhavam  right is untenable. T h e real qaesbioqv ia-,: w hether 
defendants have a perpeiaa l anubhavam  rvghb in  3Q paras of paddy 
frpro t h a t . Ian 1. , T he conlienfcion that ■ plaiafciff cannofc redeem  the 
Ijanom is untepabla,”  and after a referaaoa ta. ths Dlatricfc Judge, 
the laaraed Judgag held btia'; the defeadaafcg had an "  irrad^em able 
anubhavam  right to 30 paras o f  pad dy  frona the la n d .”  I t  w ill 
be observed that in all feheae qaseg th e O ourt held fchati an aoubh avam  
grant o f  paddy did n ot oraaGe an irredeem able tenure o f  the land 
in favour of the graatea. Ttie vakil for the defeadanfca h ow ev er 
strongly  relip3 on  the observatiioaa of th is  Qourfc in tb ?  ease o f  
Tlifiyyan Nair .y. The Zamorin of CaliGi4,ti2). B u t the d ec is ioa  
in  thaii case, if righ tly  u nderstood , is in  00 w ay iD consistoab w ith  
t.h0 , d e o is io n s , already referred to. - ,Ia  thafe case: fcha w ords o f  the' 
docum enti were “  T he ren t of 2 9 .ita m aia  ,l60,p?!.ra8 o f  pad dy , .being 
the renb due asolusive of a liow aaoe fo r  A dimayavana as berefco- 
fo£e.”  T h e  C ourt there expla ined that Adima m eant a “ s e r v a n t ”  

and yavana “  en joynaaat,”  the w h ole  expression  im p ly in g  an 

allowance given for service and it added that there waa judicial 
authority for holding that when it applied to a tenure of land it 
pfimd facie im ported a perm anent tenure, ju st as anubhavam im plied  

a p a rm a n a n li tenure. It further pointed out that in that oaae there 
were reasoas why the grant must ba held to have been .made fo r  

servieea already rendered and thafe fcha amonufe o f  the grant, n o t 

being specified, must be the produce of the land after deducuing the 
rent saGtlad as reaacvad for fcha landlocd. The Oourt therefore held 
that the instramenh created an irredeemable tenuce in favour o f  

the grantee. That conclusion is, we think, obviously correct. The 
grantor reserved a rent of 160 papas of paddy for himself and it had 
baen paid without alteration from tima immemorial, He granted 
the rest o f tha produce aa a permanent ailowanoe for the services 
.readerad. That is iusfc the cqnverae of the present o^sa where the 
allowance in favour of the grantee is  fixed at so m an y paras of

(1) S. A. No. 1169 of 1894 (uareported), (2) 2T Mad., 202,
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pad dy , aad  th e  land  is held on. k a n om  tenure, im ply in g  the right 
■to redeem  fche land affeer tw elve  years, or to  renew  the kanom
’wifih a readjustm eD t o f  the rent,

T h e p o io t  to be born e  in m ind w ith  regard to  “  anubhavam ”  is 
th a t  it m ay ba used w ith  refaraooa to tenure o f  iaad, and it w ill 
then  primd facie im porn an irr,edaama,bla tenure, or it m ay be used 
w ith  raferenoe to  a a p ec ifie i m o o e y  on grain ren t charged on the 
la n d  aad in that cage it ' w ill n o t im p ly  any tenure in favour of the 
grantee. B u t if the am ou n t of th e  grant is not specified  and if the 
iierma of the docu m en t in d icate  th a t on ly  a fixed ren t is reserved for 
th e  gran tor and fche rest o f  fche p rod u ce  is giyan as “  anubhavam  ”  
or  "  y a v a n a ,”  then it m ay  w ell ba th at the C ou rt w ill treat it aa 
■creating an irredeem able tenure, so  aa to seoure to  the graotee fche 
benefits in tended for  h im  by  the grant.

In  th e present case we h o ld  th at no irredeem able tenura w as 
created, but that defen dants N os. 2 and ^ are gfcill en titled  to  receipe 
5  p^ras of paddy a nn ua lly  from  fche la od  if the plaintiff redeem s 
th e  kanom .

T h e  defen dants N o s . 2 and 3 further rely  on  aft'iele 134 of 
th e  L im itation  A ct aa a bar to  the w hole suit. W e , how ever,, 
a g re e ’ w ith  the Goucta beloW  tha,t th a t article - has no app lica tion  to 
th e present case. I n  order to  have the benefit o f  th at arfcicla 
th e  purchaser m ust sh o w  thati he ia the 0urcha§©:^,;pf. aa  absolu te  
title , but exh ib it I under w h ich  defendants N os . 2  and 3 cla im  
re fers  to  the title o f  the iirst de fen dan t’s fam ily  as a k an om  
and anubhavam  right, and hauds over the title  deeds o n  w h ich  

th a t  righ t was cla im ed, E x h ib it  A  was th erefore  n o  m ore  ' than 
an assignpoant o f '  th ose  righ ts. T o  borrow  the language o f  the 
P r iv y  Oounciil in  Eadanath Doss v. Gisborne{l) w hen  dealing 
w ith  th e correspond ing provision  o f  the land under the A ct  of 1869 
■“  w e can  find in th is deed n o  ev id ence of a sta tem en t on  th e part 
o f  the vendor or  pf a n y  belief on the part o f  fche purchasers that 
th e  property  w as a prop erty  w h ich  the ven dor cla im ed to  hold  by  
w h a t w e  shou ld  ca ll in  th is co u n try  a fee s im p le  tit ie ,”  and we 
th ere fore  th ink tliat “  the first requ isite in  th e  ia w  o f lim itation  is 
n o t  m ade out, and that the appellants have n o t  shdw n  that they  
a re  purchasers o f  th is  speoifio p rop erty  ag an absolute  property 
i«: jEoetwdwtinisitioQ a ssw^rfegage p rp p frty  WP913. a coDferaot

Vyth i-
l i s g a m  
PILLAI 

V.
K d t h ih a -
VATTAH
N air

<\l) i i
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by the vendor to oonvey the property' to them as an absolute 
property."

We therefore dismisa the second appeal with coats. The decree- 
will be without prejudice to the right of the defendants Nos. 2 and 
3 to their charge on the land.

APPELLATE CIVIL.

19P6. 
April 18, 20.

Before Mr. Justice Benson and Mr. Justice Sankaran Nair. 

D O S E  THIMMANNA BHDTTA (P l a i n t i f f ), A p p e l l a n t ,

V.

KRISHNA T A N T R I  a n d  o t h e r s  (D e f e n d a n t s ), E e s p o n d b j s t s .*^

Transfer of Property Act 17  o f  1882. s. 52— Lis pendens— f or  maintenance 
by widow graying it to be changed on immoveabl e properly—Right to immove
able property in dispute in such suit,

A suit in ■which a widow claims to get her maintenanoe made p, charge on< 
immoveable p r o p e E ty  is one in which a right to such immoveable p r o p e r t y  ia 
^iceofly ,and apeoifioally io question witl\in the te,tms of Baotioa 52 of the Tcansfei: 
of Property Act ; and any transfer of the property'during the pendency of the 
suit, nob efieoted for the'purpose of'paying o2 any debt entitled to priority ovsf 
the claim for maintaaance will be affected,by the Us pendens created by the- 
suit,

■Baita^ei Eossainv. Dooli Ghund, (I.L .R ., 4 Oal., 402 at p. 409),-Beferted feoi 
^nd followed.

S u it  to recover the amouat due on a naortgage bond executed oa 
the 23rd January 1889 by D, the vyife .of the first defendant in- 
favouy of the pljainfiiff, under a power of attorney executed by the- 
firat defendant in favour. of D. One Y, the widow of the first.

i I','; !. -fv  ; . , , n
4affiiidaDt’8,brother, filed a auib—Original Suit No. 17 of 1838— 
on the lObh January 1888 for maintenanoe againsli tlie, first defend
ant and D and prayed that the decree amount should be made a. 
charge on the,two properties mortgaged to the plaintiff.' A decree* 
was passed for maintenance charging the properties on the 3lsb- 
Jantiary 1889. In execution, of the decree,, Y  attached the prop- 
eriiies and the first .defendant applied to the Oourt for a certificate

Second Appeal No. 3B6 df 1904, presented against the decree of 5V[: B Ry. 
U« Achutan Nair, Subordinate Judge of South Oanara, in Appeal Suit No, 221 off 
1902, presented against the decree of M .S.Ely. T. V. Anantan Nayat, District 

Munsif of Mangalore, in Ongin̂ l- Suit No. 188 of 1901.


