
APPELLATE CIVIL.

Before Mr. Justice Subrahmania A yyav ani Mr. JusfAce Bensow,

U L A G A P P A N  A M B A L A M  AND o t h e r s  ( D e f e n d a n t s ) ,  Ju?y 26.

A p p e l l a n t s , _

V.

O H ID A M B R A M  C H E T T Y  AND o t h e r s  (P la in tifP v S ),

E e s p o n d e n t s

Injunction, mandatary—Discretion o f  Qourt--Lavdlord cannot have mandatary 
injunction in res'ped ojbuilding, i f  knowing o f  the obstruction he does not 
object.

Wbere the tenant of an agdcuJtural holding, constructs a building of ;i 
chfirfioiier not suitaWe to such holding, with the knowledge of the laiidlord, such 
landlord ia bouud not only to object but to take legal steps to atop the progress 
of the work ; au<3, in default of doiog so, tho landlord is not entitled to a 
mandatory injunction for the demolition of tfao building. The same priaciple 
will apply where thepirfcy building is not the tenant but one who does so under 
agreement with the owner of the kudivaram righte

Benode Coomaree Dossee v, Soudaminey Losfee, (I.L .R ., 16 Calo.,a52), followed.

Sar.karalingam Chettiar v. Stephan Augustus Balli, (8.A. No. 959 of 1901) 
(unreported), followed.

Su i t  for th3 rem oval o f fcwo houses erected by the firsfc and second  
defenclauliS on punia land s form iD g parfe of the first de fen d a n t’s 
agricu ltural holding and for other reliefs. T h e  land bu ilt on 
w as in the holding o f the first defendant and one of the houses 
w as built by  the second  defendanfc under an agreem ent w ith  the 
firsfc defendant. T h e  p la in tiffs  are the lacd lovds.

T h e first defendant stated that tho housea w ore built w ith 
the perm issioa  of th e first p la in tiff and big father and that in 
any event, the pla in tiffs were n o t entitled to have the houses 
dem olished , as they had know ledge o f  and did n ot ob ject to  the 

con stru ction  of the house.

T h e  low er C ourt fou n d  that n o  pernaissioo v?as proved. As 

regards the oth er question  as to  w hether the p la in tiffs were 
e sto p p e d  by their kn ow led ge, th e judgm en t of the low er C ourt is 

as f o l l o w s ;—

“  I t  is urged b y  defen dants ’ pleader that th e  pla in tiffs having 
s tood  by  and a llow ed the build ings to  be com pleted , they are any
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* ilppealNo, 148 of 1903 preeenfced against the decree of M.R.Ry, W , Gopala 
Ohaiiar, Babordinate Judge of Madura (Bast), in Original Suit JTo. 33 of 390ii.

M ad,—



ULAtiApPAN h ow  not eatitled bo a m anclatory in ju notion , and in  sup port o f 
©, bhis co n t0ofcion the daciaions in BBUode Coomcit&b Doss&e v. So7idct- 

OBmAM- Dosseeil) and The Shammigger Jute Factory Go., Ld. v. Ram

CHETTv, Narain Ghatterjeei^) are cited. In  m e  presenf; ease fchere is 
evidence on p la in tiff’s side fchafc in M ay  1900, and subsequen tly , 
objecfcion was tnken by  plainfciff’ s offioials. T h e decisions relate 
bo oases where eaaementig of light and air w ere acquired b y  
pveacripbion againaf; iihe ow n er o f  the atljoining site, w h o  has 
naturally a r ig h t  to erect a n y  ba ild ing  wifchoufc obfcainiag con sen t 
of oiibera. In  such cases it waa held that a m an d atory  in ju n ction  

w hich  is w ith in  the d iscretion  of the C ourt m ay  n o t be a llow ed  
w hen the plaintiff liad absfcainad from  taking legal atepa until 
ooraplefcioa of the building. B a t in cages like the present n o  
special datnaga need be proved and the tenant has no n atural 
right to  erect buildings ofcher than those com pafcible w ith  th e 
nature of the holding. T he rulings in Ramanadho,n y. Zamindar 
of Rumnadii) w hich  w a s  fo llow ed  in O n  v. M rithym ijaya Guruk- 
kal{i) govern  feha present case. T he latter ease a lso arose in a 
village of the S ivaganga zaoQindari and the land on w h ich  th e 
build ing was builb was a land held on sim ilar term s. I t  w as held 
a lso in  Athikarath Nanu Menon v. Erathanikat Eomu N ay arid) 
that m ere delay in bringing fehe suit canuot be sufficient to refuse 
the p la in tiff his rights. I find fchafc p laintiff did o b je c t and th at 
he is not estopped from  asking for rem oval of the buH diug.”

T h e low er Court gran^ied a m andatory  in ju n ction  for th e  
rem oval of the b u ild in g .

D efendant preferred th is appeal.

S. Venkataohariar for T, Rangachariar for appollants.

T. Rangaramanujaohariar for respondents.

Ju d g m e n t .— So far as the first defen dant’s appeal is con cern ed  
he having died and his legal represoatatiivo not hav ing applied 

to proseeuta the aapaal, is m ast be held to abate so far as ha ia 
ooncorned.

As regards the aocond defen dant’s case we are unable to  agree 
w ith  the conclusion  of the Subordinate  Judge, T h ere  is p os itiv e  
evidence that the second defendant was perm itted by  th e  first 
p la in tiff and his father to con stru ct the bu ild ing  n o w  sou g h t
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(II I.L.R. 16 Galo., 252. (2) I.L .R . 14 Qalo., 189.
(3) LL H. If. Mad.. 407-. (4) I.L.K,, 24 Mad., 6(5.
(h) I.L  I?,, 21 Mad , 4 .̂
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iio ba rem oved , aud thia evidence is abrongly eonfiroaed by 
parm issioa  givaa by  the fii’ sb plainfcilf fco bhig defandanb fco cufe 
dow n  ferees for use in feha consfcruofcioD o f the building, ash ib it 
I I ,  the receipt; granfcad for the payoaenlj mside b y  ihe aeoond 
defendant to the firsb p laintiff, corroborates bhe defen dant’s 

ev id ence  o n  this po in t. E x h ib it B was an appU oation by  the 
first d sfeadan t bo the p la in tifi’ s father for leave to  cou atn iot a 
house on the land in question , and wa'3 mn.de in  S eptem ber 1898, 
and the pliiin tiff’ g peiahkar was at oaae directed to in sp ect and 
report oa  it. A coord iag  to the pUiDbiffs, ho»VQvar, no reporfc 
w as m ada until M ay  1900 (axhibifc C). In  the m eantim e fcha 

con atru etion  o£ the build ing had com m anoed and was com pleted  

about that date. I t  ia im possiblQ to believe fjhafe, if perm ission  

h-ad n o t baan granted as sbafcad b y  fcha defaudinb, fcha coosfcruofcion 

of the housa w ou ld  have been a llow ed  to prooaed for ao lang a 

tim e w ith ou t ob ieotion  on  behalf of fche plainfciffg. I t  waa urged 

that; the abaence o f a w ritten  conaeub indieatad that the alleged 

perm ission  waa nob rea lly  granted. T h e evidence for the defend- 

anfeg ia th at they w ere told  by  the firafe p la in tiff that th ay m ight 

go on  w ith the bu ild ing and that W;:ifct?eei parm ission  w ould 

a fterw ards ba given, Thia evideaoa is, in ouc op in ion , p ro b a b ly  

trua, and the delay in bhe institu l'ion  of tka suit for som e tw o  

years after it w^a in ta n d a i to  bring a auib as sh ow n  by  tha 

en dorsem on t on  exh ib it C (aasum ing that that docuoaanli w as in  

ex istence on the date it bears, .vhich how ever we have reason  to 

dou bt), fiupporta our view . E x h ib it V  show s that in M arch  1902 

serious diapubaa h ad  arlaan betw een  a large b jd y  of tha ten ants 

and tha first plaintiff, and the prasant aulb w as oom m an cad  in 

th at m onth . W e  th ink that bhe first p la in tiii’ a den ia l o f his 

p erm issiou  to build w as probab ly  tha oubGoma of bhia ill-feeling , 

O n  th is  ground a ione tha p la in tiff ’s su it as against th is  d e fen d 

ant w ould  have bo ba dism isaad. Bub even if w e had to com e to 

a dill'arenfi con clu sion  on  tha qu astloo  of perm ission , the m a n d a 

tory  in junebion prayed for cou ld  nob, in th e cireum atanoes of 

thia case, be properly  granted. T h at from  th e oom m enoem ent 

th e land lord  w as aw are fchati the house waa feeing bu ilt is clear. 

H av in g  regard to  tha w ritten  app lication  m ade b y  fche f i r s t ,'defend- 

ant in S eptem ber 1898, the la n d lord  m ust have kn ow n  th at febs 

jnfcendad build ing waa nob of a aharaober su itable bo an agricu l

tural holding. I t  w as therefore h is duty  n ot on ly  to  have objQQied

th e UDfiG&PPAN 
a m b a l a m

V.

Ce w a m -
BABAM 

OHETTT.
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Ul a g a p p a n  to ifca coastru ction  but also bo have taken legal proceedinga to  stop  
AMB&LAM progress of the w ork . H a  did n o tb ia g  of the k ind but
CHIDfiM-
BIB&M

Ch e t t y ,

ailo ’wed the building to be com pleted , and after com p ia tion  ha 
waited for bwo years befora filing th is auib asking for its dem o- 
iiciou. The caae of Benode Gomares Dossas ?. Soudammay Dosseeil) 
is a diraot authority that in such  ciroum ^taaces a m an d a tory  
ia iunotion  should ba refused. That caae was recen tly  fo llow ed  in 
Sankaralingam Chetiiar v. Stephen Augustus Ralli{Q,).

I t  was further urged before us that the second defen dant n ot 

being h im self the tenant, he was in the p jsiliiou  of a w ron g  
deer, W e are unable to a a o a p t i  fchis con ten tion . T h e first 
defendant w as adm ittedly bhe holder of the kudivaram right and 
the second defendant had entered in to  an agri-'eaienfc w'ltb h im , 
w hereby the second defecdanfc was allow ed to build on  the land,

W a therefore reverse bhe decree so far as the second  defendant; 
and defendants Noa. 3 to  0 who cla im  through him  are coa cern ed  
and dism iss the suit as against Ijham w ith  costa th rou ghou t.

T h e  m em orandum  of objecfeions is d ism issed w ith  ooslis.

Note (Judgment by SUBBAHMiNia A-YYIR and BASH-YAM VANG vE, JJ., in
Sankaralingam Ghdticcr v. Siephm Augustus Ralli refei'rod (;o abovoK— So fur aa 
the prayer for a mandatory iiijanction to pull dowji tho buildings which had been 
coraplebed before the iustitufcion of the suit Is concerned, wo consider that it iB 
not a fit case in which, in the exercise of out disoretion, such an iujuuction should 
be granteds

Assuming that the suit is within thi pjriod of limitafciou prescribed by 
article 32 of the Limitation Act and that under that attiolo the period of 
limitation will not coramence iio ran antil the building is practically oomploted 
in the sense that it beooniea fit for being utilijod for somo purpotjo other than 
aa agricultural purpose connaottid with tho holding, it is undoubted that in this 
lease the plaintiS had full knowlodgtj and also notice o£ tho commencement and 
progress of the building as a cotton ginniug faclory about; Octobcr 1894 and 
ihafc though he could have taken steps to restrain the defondnuts from proceed- 
ing with the buiidinR, he waitecl for more than a year after the completion of 
the building at a cost of about a lakh of rupaos and then brought thiH suit for 
a mandatory injunction and also for a poruaaneut iujunctiou to restrain the 
dcfer.dan.ts from erecting additional buildings on the holding without the 
plaintiU’e consent>

Poliowing the decision in Betiode Coomaree Dossee v. Soudamwey Dossee{l) 
and the principle of the English oai3es therein oiiod and followed, wa hold fcirai; 
the mandatory iujunction applied for should be refused.

(1) L L ,R ,, 16 Oalc., 252,

(2] 8^A, Nos. 959 of 1901 and Qi of 1902 (unreportecl).
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V,
CHlDaM-

BRAM
Ch e t t y .

The mere fact that tha ladian Limitation A c t  unlike the Buglish law UIjAG^I'FAN 
presodbeiia period oflimiULion even in respect of suics for obtaining equitable AMBaTjSM 
rGlief doas not entitle the plaiatiff to obtain the teiiLl, because t,he suit itself is 
not barfed by limitation if his acadaati  in the matter otliarwise is such as £o 
m-ika it inequitable for tho Goiirb in the exercise of i t s  discretion to grant to 
him a maudatory injaiictioa, Oa this ground we uphold the daccee of the 
lower Court so far as tbe mandatory injunction prayed for wag refused. A.s 
regards the pcayer for an iaianctiou in respect of future additional buildings on 
the holding w b think thixt the pIainf,iH is entitled to suoh raliet. It is however 
represented that there is every likelihood of uiif! parties coming to an agreement 
to tha effect that the defendants are to pay an enhanced rent, s i x  times the 
existing rate, from the data of p l a i a t  for the entire bolding and to be at liberty 
to oreot further buildiugs. If tha m-’Jitter is thus adjusted and intimation thereof 
given to this Court within Uiree weeks from this data, there will bo a declaratory 
decree in acoordo,nee with such ad jufstment and the appeal will stand otherwise 
dismissed, If no such aijustment be made and. tha matter communicated to the 
Coart as aforesaid, tha decree appealed against will ba modified by is E ia ic g  a p s r -  

mT̂ nant injunction restraining the defendants from commencing and erectins any 
additional t-uildioga on the holding and the deorec confimad in other r e s p a c t s .

In either case each party will bear hia costs throughout-.

APPELLATE CIVIL.

Before Sir Afnold White, Chief Jastiae, and Mr. Justice Bm son.

VYTHILiTNGAM P IL L A I a n d  o t h e r s  (S e c o n d  D e f e n d a n t  

AND L e g a l  R e p r e s e n t a t i v e s  o f  t h e  S e c o n d  D e f e n d a n t ),

A p p e l l a n t s ,

y.
K U T H I E A V A T T A H  N A I R  a n d  o t h e r s  ( P l a i n t i f f  a n d  

D e f e n d a n t s  N o s  1, 3 t o  7) , R e s p o n d e n t s .*

1906 
Maroh 19. 20, 

28.

Malabar haw Anubhavam' gran ts, meaning of—Whether the use o f  the word 
creates an irtedcsmable tenure depends on the p x r iio id a r  vnstrumtnt in each 
c a s e—Limitation AoL X V  of 1877, art. 134—Applies only when abaoluie 
property sold,

A stipulation in a kanom dead that a oerfcniti fimount in grain or money ig 
granted to the mortgagee as anubhavam doas not necessarily create an irredeam- 
able tenure. The word ‘ Anubhavam ’ will oreatQ an irredeemable tenure only 
whan used with roference to the tenure itself but when used with reference to iho 
allowance suoh allowance will be perpetual but not the tenure.

* Saoond Apptjal No. 3056, o f 1903, pregeated against the dacree of M.B.Ry. 
8. Eaghunntaiyaj S u b o r d i n a t e  Judge of Palghat, in Appeal Suit No. 877 of 1902, 
presented agiinst the decrfip, of P. J, Itteyccah, Esq., Digtriot Munsif of 
Palghat in Original Suit No, 40^ of 1901,


