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th e  E nglish  traoslafcion of th e vernacular version of the c lau se  in 
the O ivil P rocedu re  Oo(3e o f  1859 w hich  required bhab “  on ly  the 
righfe, liiiile and infeereafc o f the Judgmeofc-debbor shou ld  be s o ld .”  
I q  fche irm shbious the word ‘ o n ly  ’ has bean fcraasferred so  a3 
to q u a lify  bbe w ord defends,at, insbead of qua lify in g  the phrase 
"  righfe, title  and iafcerost.”  “ N o  dou bt ab the bicae o f bha sale 
( l8 7 7 )  the Oode o f  1877 had jugb com a into forea, and in it bha 
clause requ iring the C ou rt to sail ”  o u ly  bha right, tibia and inberast 
“  o f th e ju d g m ea t-d eb tor  ”  vp'as om itted , bub the old practice  o f 
inserting  these w ords as a com m on  form  con tin ued  in m an y 
C ourts for aomabime aftar 1877 and it has bean frequently  held 
th at th is phrasa does nob n ecassarily  ioaply that the inberesb sold
ig lass than  full propriafcary in terest. In  the prasenb e^iae w e agree 
w ith  the C ourt b a h w  in  th inking th at it: wag the fa ll proprietary 
intaraafc w h ich  was io ta od ed  to  be sold  and w hich w as gold.

T h e fact thab, th ou gh  the late P oligar d ied  in 1885, th e
p la in tiff did n ot than c la im  the p rop erty , and in fact, on ly  b rou gh t 
th is suit in 1897, in d icates clearly  that he did nob regard the sale 
as on e  that affecte.d o n ly  a life  in terest of his father.

W a  accord ing ly  h o id  that the suit was r igh tly  d ism issed  and
w e dism iss the appeal w ith  costa.
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ABB AK K E  H E G G AD TH I ( P l a i n t i f f ) ,  A p p e l l a n t , lyOo*
t), March 9, 19,

K IN H IA M M A SH ETTY and  o t h b r s ( D e f e n d  a n t s ) ,R e s p o n d e n t s .  '  ___

Mortgage-'Simple mortgage, personal liability under exists unless special contract 
to  the contrary-'absence o f  specific prayer in plaint no ground fo r  refusing 
appropriate relief—Delay no abandonment o f  right-Contract Act IX  o f  1872, 
s. H , ex p l, effect of.

la  the oisa oE simple mottrgagea, the personal liability of the mortgagor exists, 
unless there ia a ppecifio ooncraot to the oontrary.

Wahid-un-Nissa v. Oobardhan Dan, (I.L .R ., 22 All., 453 at p. 461), referred to.

®Appe»l No. 14:0 of 1903, presented agaiasti the decree of R . A. Graham, Esq,, 
District Judge of South Oanata, in Original Suit No. 23 of 1902.



Ab b a KKB Whers the plaint asks for a decree against the defendants as mambetH of 
tHSGGADTHI (jjjg family aud ‘ for such obhec relief the Coact may think f it /th e  Court 
‘KrstHÎ A'VJMA entitled to and such

SHETTYi E3lief oaanot be refused on the ground that there is no spooifio prayer for auch 
raliaf. Though it ia within the Foopa of tbe authority of the managing member 
of a Hindu, family to ex'^cute a mortgage ao aa to bind the family asaets, the 
plaintiff in a suit on auah moccgiga is notanticled to a personal decree against a 
defendant member of the fimily who is not a pArty to the mircgage in raapaob of 
the money alleged to be in hia hands.

Mere delay by the plaintiff in saing to enforce a contrnot is no evidence of 
aa inteniion not to enforce its terras. Under the explanation to sectiou 7 i of the 
Indian Contract Act, it is f'̂ r the Oourt r,o decide on the f-iota of the partioulur 
case whether a atipulation for inocaaaed iotorsdt from the date of default ia or ia 
not a stipulation by w.iy of ponalty. It was not the intention of the Legislature 
to enact that such atipiiUtions) ara aW.iyg to be oon-iideced panal. Tbe expla­
nation wâ  aimply iucended to moat the deoiaiona in which it was held that such 
stipulations are not penal and must ba onforoed.

T h is  was a suit bo rac:>ver bha principal and inberesb due on  a 

hypofcliaeafcion bond exaouted by  . bha fir f̂c defendanfc aad hia bwo 
deceased brothers ia favour o£ the plaiafcilf, on tha 31sb A u gust 1891. 
T ha defaadanfaa Noa. 2 fco 18 w ere fcha obhar m etabara o£̂  tha fam ily , 
Tha plaiabiff p rated

(i) for  a decree diraefcing fehe defandaofag aa m etnbers o f the
fam ily fco pay to bha p la in tiff wifchia a tim e to  ba fixed 
by the Oourfc bha sum of E s. 9 ,110  and odd  due on  the 
morbgage,

(ii) for an order direofcing a aala of tha proparby in dafau lb ,.
and

(iii) for sucia turbher and obbat relief as tha Oourb m ay  
deem  fit bo grant.

The m aterial portion s of bhe morfc^Hga dead sued upon  w ere as 
■ follow s;

O a  accounfi of our urgency we have th is day m ortgaged  ljO;you 
for Eg. 4,000 the said proparby aubjaol; fco an aissesamanb of R ?, 
l i T -  l l - S  situated ' wifchib the bound arias m entioned • in  the 8»i i 
sale-dead, N o. 84:4 and coaaiating of paddy fields, gardtm laud  
w ith  trees, all softs of buildings, banka, walla and foreafca.

.-“  W e  shall p< ŷ y ou  Rg. ^80  by th e, end of Auyuab ovary 
year, being tha iufearas': on bha gaid am ou nt at 7 peL'caafi. per anriutri, 
On failure to pay bh's intarast on  tha dae data every  yaar, w e Bh'̂ Ul 
(s ic )  'interest on th e a i d  arrears of in terest at 12 per oent, from  
tha dabe of default to tha date of paymeuG on bhe lia b ility  o f the 

m ortgaged proparbies. ■ W:^ shall pay you  the prinoip^l a m ou n t ofĵ
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R i .  4 ,0 00  aad  tihe in terest peroaitfcad to ba in arrears w ith  y ou r  
co n se n t o a  the 31st Aug ist o f any ye^r after five yeavs from  th is  c,
date, i.e., after the end  o f August: 1894 and w ith in  the end oi 
A ugust 1396, togeliher w ith  the in terest for that year in one lu m p 
sum  on  the liab ility  o f the said properties.

“  O a  failure to pay the pr in cip a l am ount on th e said date we 
shall pay  y ou  tha sam e w ith  iotarssh at 12 per cent, from  fche date o f 
defau lt tiill the date of p iy m en ii on  the respon sib ility  o f the ntiorfc- 

gaged p roperty . F or  the principal am ount, the in terest due till 
paynaent and ail such  amounfcs, these tw o  properties w hich  are free 
from  a n y  prior a lienation  such  as m ortgage, sale, m ulageni, &g ., 
and front any other linbilities, are responsible. S u ch  is the m o r t­
gage deed esacufced o f  ou r ow n  a c c o r d .”

T h e p la in tiff’ s cla im  was m ade up of the prinoipal am ou nt, 
th e in terest due each  year w ith  sim ple in terest thereon  at-
12 per cenc.

T h e  th ird  and fourbh issues w ere in the form  fo llow in g  :—

Ig th e  plaipfeifif en titled  bo enhancad rabe of in terest ?

Is  the personal rem ed y  barred ?

T h e  m aterial p ortion s  of tho judgtnsnb of the low er Court- 

dealing w ith  these issues w ere as fo l lo w s :—

“  T h ere  ia n o  sp ecific  prayer in the plaint for a pelrsonal rem ed y  
agaiQs!; any of th e defefidanta; and though it is n o w  cla im ed ’ on- 
beha lf o f p la in tiff' againat first and second defendants; I  d’o  n ob ' 
th in k  th a t it can  ba covered  b y  tba  vague prayer at the end o f  the- 
plain's ‘ fo r  gudh otbeif re lie f as the C ourt deem s fife to  grant. ’

“ P l'iin tiff has, I  th ink , by  her coadu ot, d ise n tit le d  h erself to - . 
any cla im  for  in terest at the en ba u ced  rate p rov id ed  in the bond .
I t  is very ssriagsnt in its term s, but though she says she made- 
several dem ands for paym ent, ithere is n oth in g  to  show  that she- 
m 'ida any dem and unfeii a m on th  o r  tw o  before  she inaiifcuted fcbe- 
suit. T h a t is to  say, she kept quiet all the tim e that M anjanna, 
S h etty , the person  ch ie fly  respon sib le , w as alive, and o n ly  sued 
w h en  th e principal was n early  s is  years overdue. S he has 
d jp r iv e d  defen dant's  fa m ily  o f th e assistance o f  M an jann a  S h etty  

ill the suit, and iii ia possib le  that, if he had been alive he- 
w ou ld  h iv e  baen able to  adduce sam e evidence o f the paym ent o f  
infesreat. I t  look s  as if there Had never been any  in tention  to- 
e n fo rce  th e  penal ra te  in tbe  first p lace  and I  decide  the th ird issue^ 

in  the negative.
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ABBAKKE "  a rasulti, fcha decree w ill ba fehaf; dafendaufes as a fam ily , by
'12e g o  adtdqi

V. second  defendant) their ejataan do pay bo p la in tiff w ith in  sis  m on th s  
^rom this date the principal E g. 4 ,0 00  wifcti in terest at 7 per ceuG,□HiSTTY#
from  the dale ot the douumanti to th is date.

“  That if they fail to  pay w ith in  cha aaid date, the properties  
hypothecated  ghuU ba sold and the sale-prooeeda applied  to the 
paym ent to plaintiff o f th e am ou nt due to h er ,"

P la in tiff pi'efarred th is  appeal.

The H on , Mr. P . S Sivaswaini A yya r  for appellant.

K. Narayana Rau  for second respondent.

K. P, Madhava Rari for third to eiiahteanfch re a p o n d e n ts .,

J u d g m e n t .— The plaintiff sues on  a m ortgage of 3 la t  A ugust 
1891 executed bv one^ M an janna Shetby, n ow  deceased , the then 
a ja u a n  of the defendant’ s fam ily  and hia tw o  broth ers. T h e  
first defendant i.-̂  one ot the brobhei-s. The oth er defen dants are 

m em bera of the fam ily  and tha s jc o n d  defandanf; is a lso the presanti 
ajatDan of bhi fam ily. Tha m ortgage com p rises  certa in  item s of 
property and the m orbg ig or ’a m ortgage in terest in som e oth er 
item s.

As regards the latter the p la in tiff ’ s a llegation , w h ich  a p p a r­
e n tly  is not denied, is that the m ortgage m on ey has bean co lle cte d  
b y  che second d a fan ian t and is n ow  ia  h i j  hands. T h e  dead 
provides for paymaafc of iafcerest at the rate o f 7 per cen t, per 
•annuoQ, w ith a farther pros^iaion that, on  d e fa u lt ,, in terest at 12 
par cant, shall be p iy a b le  on  the arrears o f iatereat. Tha deod 
also provides for the paym ent of the principa l on  31st A ugust in 
■any year after five years from  the data of tha dead w ith  a further 
.provision that, on  default, in terest at 12 par cen t, sha ll be p a y ­
able, I t  appears to have been assum ed by all partiaa, though  
‘this i3 not clear from  tha translation  of the dead, th at the deed 
■should ba construad as providing for paym ent o f  in terest at 12 
■par cent, on the principal if tha prineipal was n o t paid  on  S la t 
A ugust 1896.

T h e D istrict Judge disallow ed the p la in tiff’s cla im  for in terest 
at 13 per cent, as regards both  principal and iafearegt and gave the 
.plaintiff a decree for the am ount advanced w ith  iaterest at 7 per 
cent

H e  gave a decree agamsfa tha defendants as m em bars o f  th e  
■family, bus declined to  give a p erson a l decree against tha firsb or, 
■ssoond defendant.
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W e  th ink the plaiafci^ ia eafcitied to a parsonal decree against ABBAk k b
HEGGaDTHI

th e tii'dfc defendant aa on e - o f the parties w ho executed the «>.
m ortgage deed.

I t  seem s to ug th a t, on  the true conatruobion of ihe deed, tha 
deed can ta ins a persona l cov en a n t to repay n otw ith sta n d in g  the 
in trod u ction  o f che w ords “ on tha raspoasib ility  o f  the m ortgaged  

property  ”  in the p rov is ion s fo r  pa ym en t of enhanced  in lereat on 
dofauit. At any rate the deed ca n n ot be construed  as esclu d - 
iag  th e personal lia b ility  o f the m ortgagor w h ich  esiats, in  the 
ease of a sim ple m ortgage, unless there ia a specific c o n tra ct  fco the 
con tra ry  [see Wahid-un-Nissa  v. Gob^rdhan  D a s ( l ) ] .

Tha p la in tilf ia n o t precluded from  cla im ing  under th is
cov en a n t by reason  o f  the fact th at there is no sp ecific  prayer in
the p la int w ith  reference th ereto . T he plaint asks for a decree  
againqt the defendants as m em bers of the fam ily  and such  oth er 
rdlief as tha Court m ay  th ink  fit. T h is ia enougii to  en ab le  us to 
give tha p la in tiff the app ropriate  relief if he ia o th erw ise  en titled  

to  it [see the ju dgm en t of the P r iv y  O ouneil in  Goekerell v.
Dichens{2), and Gopi Narain Khauna v. BansidhariS)].

T h e su it is on  a m ortgage to w hich  tha second  defendant ia not 
a party  and the p la in tiff is n ot en titled  ia this su it to  a person a l 
deerae against h im  in resp ect o f the m on ey  alleged to  be in  his 
(the secon d  defen dant’ s) hands.

W e  are unable to  adop t the v iew  taken by  tha learned Judge 
th at the pla in tiff haa d isen titled  herself by  her con d u ct to  in terest 
at the ea h a n ced  rate p rov id ed  fo r  in the bond. T h e  fact th at she 
de layed  in in stitu ting  h er suit is, in  our op in ion , n o  grou n d  fo r  

hold in g  th a t there had n ever been  any in ten tion  to  en force  the 
en h an ced  rate. As regards the con ten tion  that the agreem ent to 
pay en h an ced  in terest on  defau lt w as a stip u la tion  b y  w a y  of 
p en a lty  and cou ld  n o t be en forced  under section  74 o f  the C on tra ct 

A ct as am ended  by A ct V I  of 1899, it is for the C ourt to decide  
w habher the con tra ct con ta in s  a sbipalation  b y  w ay  o f panalfey.
I f  the C ourt is o f op in ion  th at it does, tha C ou rt m ay  aw ard 
raagonable com p en sation  n o t exceed ing  the penalty  stip u la ted  for,
T h e exp lanation  to th e  section  provides that a s tip u la tioo  fo r  
in creased  in terest from  the date o f default m ay ba a stip u lation  
by  ’s^ay of penajity. ,

(I) I .L .R ., ‘22 All., 4B3atp, 461. (2) 2 358 at p. 389.
(3) I.Ei.K., 27 All;, 325 at p. 331.

Y G Ii . 'X XL X]  MADRAS SERIES, 495



496: T H E  IN D I A N  L i W ' B E P O R T S . [V O L . X X I X .

ABBAKKE T h is esplanation , as poin ted  oufc in Sanharanarayana Vadhyar
H R iG AD TH I

Vi V . Sdttkaranarayana A yyar{\), appears to have been  in trod u ced  to
KINHISMMA „gg|; j ; g  decisions to  tbe  effect th at w heu  the h igher rate of in terest 

SfiETtPY.
is payab le  as from  tha date of defau lt aod n ot as from  the date  o f 
the coatracb tne co n tra c i rate is en foroaable. T h a  explanafcion 
read by the light o f  the illuaferatious show s that it is for the C ou rt 
to decide on the facts of th e  p articu lar case w hether the s tip u la ­
tion  is or ia not a stipu lation  by  w ay of p eaa lty . W a  are of 
op in ion  that the s tip u la tioa  in the present case is not a atipu lation  
by w ay  of penalty w ith in  the m eauing of the aeotion and that it is 
enforceable. There is nothing u n oon scioaab la  or unreasoaabl©  
about the agreem ent and the enhanced rate o f interaat w h ich  
beaom es payable on default is quite m oderate.

I t  w as urged on behalf of the respondents th at fche stip u la tions 
were b y  w ay of pen alty  since they  provided both  for an in creased  
rate of in terest and fo r  com pou n d  interest, and Dip Narain Rai v. 
D i p a n  R a i{2 ), a decision  w h ich  th is Court in Appa Rau  v. Surya- 
narayanai'i) declined to fo llow , w as relied  upon. I t  is n ot n ecessary  
to  d iscuss th e  authorities on  th is  po in t since in  the present Gasej, 
although th e 'p la in tiff  cla im s interest at 12" per cen t, on  in terest in 
arrear she does n o t claim  co m p o u o d  interest on such  intaresfc. 
E ven  in the view  th at the stipu lations are by w ay of pen a lty  and 
that the sacbion applies, it ia open to  ua under the section  to  aw ard 
to the p la in tiff the pen a lty  stipulated for ao lon g  aa it is nob in 

excess of the reasonable oom p en sation  to w hich  she ia en titled , and  
we are Hot p rep a re ! to  say that, in  this case, the pen a lty  is  in  
excess of the reasonable com pen sation  to w hich  she is en titled .

T h e on ly  other po in t w ith  w h ich  it ia necessary to  deal is the  ̂
con tention  put forw ard  on  behalf of the respondents,! th a t .the' 
m em bers of the fam ily  are n ot boun d by the con tra ct. W e  are of 
op io ion  that it w .is w ith in  the scope of the a u th or ity  of the 
ejanian of the fam ily  to  m ake the con tract and th at tb e  fam ily  
are bound by it. T h ere w ill be a personal decree against the first 
defeadant for principal and in terest up to  date at the co n tra ct 
rate, subsequent interest at 6 (six) per cen t, and  there w ill be a 
decree against all tha defendants quoad tha fam ily  assets. The- 
p la in tiff is entitled to her costs th rou ghou t.

(1) 25 M ad., 343. (2) 6 A ll.,  185 ,
<S) 10 M ad ., 20.'3*


