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APPELLATE CIVIL—FULL BENCH.

Before Sir Arnold Whaite, Chief Justice, My. Justice Subrahmania
dyyar and Mr. Justice Benson.

NEELAMEGA SASTRI (PETLTIbNER)—FIBsm DEFENDANT,

1806
APPRELLANT, Fegrl;:;ty 9,
v July 16,

APPIAH SASTRI (RESPONDENT—PLAINTIFF), RESPONDENT.®

Indian Companies Act VI of 1982, s. 4--What is "association’ within the meaning
of —Legal relation creating joint or mubual vights necessary—Chit fund.

“To constitute an ' association ® within the meaning of section 4 of the

Indian Comapanies Ach, the existence of a legal relation heiween more than twenty
pecsone, giving riss to joint rights or obligations or mutual rights and dubies is
absolutely necessary.

Panchena Manchu Nayar v, Gadinhare Kwmaranchath Padmanabhan Nayar,
(T T.R., 20 Mad., 68 at p. 73), referred to and approved.

Where more than twenty persons enter into an agreement by which a chitfund
is oreated and it is clear from the agreement that the only proprietors of the fund
arc the two organisers and the other persons have entered into no contract with
sach ofher, tho parties to such agreement do not form an association of which
registration is necessary under section 4 of the Indian Companies Act.

Suir for money by one of the subsecribers to & chitfund against
one of the two managers of the fund and the representatives of
the other decsased manager.

The terms of the agreement (exhibit B) by which the chit-
fund was created are set out in the order of reference.

The first defendant contended thabt the parties to exhibit B, z.e.,
the two managers and the subseribers constituted an ' assoeiation ’
within the meaning of section 4 of the Companiss Act and as such
aggociation consisted of more than twenty persons and was not
‘registered, the suit was not maintainable.

The District Judge passed a decree inSfavour of the plaintiff,
A civil revision petition by the first defendant against the decree
wag dismissed by Boddam, J.

The first defendant preferred this appeal under seetion 15 of
the Letters Patent.

—

¢ appeal No. 71 of 1905, under gection 15 of the Letters Paton}, presented

against the order of Mr, Justice Boddam in Civil Revigion Petition No, 624 of
1904
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The cage cams in the first instance before (Moore and Sankaran
Nair, JJ.) who made the following :

ORDER OF REFERENCE TO A FULL BENCH :—MOORE, J.—In
Ramasami Bhagavathar v. Nagendrayyan(l) which was from the
Madura district, it was found fhat persons more than fwenty in
number paid each a certain sum monthly to a stakebolder. The
sum fotal of the subseriptizns was then paid over a3 a loan fres
of interest to one of the subseribars chosen by casting lots, and
be was thereupon required to execute a bond with a suresy
obliging him to countinus his monbhly subscriptions to the end of
the period for which the arrangsmenat was agreed %o hold good,
that period being as many months as bshere were subsecribers,
The bonds in question were executed in favour of fhe stakeholder
and the subscribers. A sult was brought on one of such bonds
to recover the amount payable for subsoription on account of
the period subsequent to its execution. The High Court keld
that the obligees ecarried on a business whish had for its objeat the
acquisition of grin, within the meaning- of the Indian Companies
Act, 1882, mection 4, and ascordingly, as it was unregistered,
congbituted an illegal association and  thab bthe snii was not
maintainable.

Ia Panchena Manchu Nayar v. Gadinhare Kumaranchath Padma-
nabhan Nayar(2) from the Malabar district, it appsared that the
prize wioners in a lottery in which more than twenty persons took
tickets covenanted with the promoters of the lottery 5o continue
their subseriptions in respset of the successful ticket for two vears
mors, in aocordance witlh the arrangement under which the lottery
was eogbablished. Tne money not having been paid, the promoters
brought s suit on the covenant The High Court distinguishes
this case from thatin Bamasami Bhagavathar v. Nagendrayyan(l) as
follows : — The right to collest the subscriptions due periodically
by easch ticket-holder rests only with the two organisers, The
duty of paying the amount collested to the person entitled is cast
upon them. It is to them that, unlike the case of Bamasams
Bhagavaihar v. Nagendrayyan(l), the pacticular ticket-haolder, who,
ag the prize winner, has received the psriodieal ocollection, has
to pive the necessary securities for the payment of the future
instalments due by -him. - Further, if any ticket-holder commits

(1} I.L.R., 19 Mad , 31, (2) LI.R., 20 Mad., 68,
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any default in paying his subseriptions aceording to the instalments,
the proprietors alone are respopsible to make up the deficiency
caused by such default and are, consequently, ab libsrty to admit ab
their diseretion peraons not mentioned in exhibit T as ticket-holders
in lieu of the defaulters. The only obligation each ticket-holder
lins under, is to pry hia gubseription rom time fo time to the
proprietors ; and the ouly right possessed by him is to gebt from
them his several share of the Rs. 25 deducbed abt the drawing of
each lot out of the tobal eollections and diatributed among the
tickat-holders other than those who have received prizes, and also
to racaive from the same purbies the am>unt of the prize when -ha
in his burn bscomes tha priza winner. It is thus manifest that
the only poersons associated with each other in the sense of
posgessing joint rights, or being subject to joint obligations, or of
having mutual rights and duties, are the two proprietors, whilst
the other ticket-holders are, in %he language of James, L, I, in
Smith v. dnderson (1) ‘from the first entire strangers who bhave

3 osy

entered into no contract whatever with each other’.

“ Tt follows, therefore, that the very first condition laid down
by the section relied on is wanting here.”

If a reference is made to these descisions, it will be found that
that in Ramasami Bhagavathar v. Nagendrayyan(2) is based on In
re Padstow Total Loss and Collision Assurance Association (3), while
that in Panchena Manchu Nayar v. Gadinhare Kumdranchath Padma-
nabhan Nayar(4) follows Smith v. dnderson(l). And itis also worth
pointing out that Brett, 1. J., who was one of the learned Judges
who took part in the decision in Smith v. 4nderson{l) at the close
of his decision in the case in In r¢ Padstow Toial Loss and Collision
dssurance Association(3) stabes thal, the ineclinntion of opinion
which he had expressed with rugard to the mubual assurance
companies in the ease of Smith v. dnderson(1l) eould not, in his
opinion, be maintained.

In the opening passage in the judgment in Panchena Manchu
Nayar v. Gadinhare Ewmaranohath Padmanabhan Nayar(4) it is
romarked that " from the instances which have come before this
Court sinee Ramasams Bhagavathar v. Nagendrayyan(2) was decided,
it would seem thati s notion is coming to be entertained that every

{1) TuR,, 15 Ch,D., 247, (9) LI.R-, 19 Mad., 31.
{8) L.R., 90 Ch.D., 137, (4) LL.R., 20 Mad,, 68,
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falle within section 4 of the Iaudian Compaaies Act and btherofors,
if unregistered, is illegal.” A consideration of the numerous oases
which have, within the last few years, cone up for disposal in this
Court, shows that the effeet of the two decisions in Ramasems
Bhagavathar v. Nagendrayyan (1) and Panchena Manchu Nayar v.
Gadinhare Kumaranchath Padmanabhan Nayar(2) has been to
cause considerable doubt to be enfertained in the mofussil, in
dealing wibh the quastion as to whather any specific chitfund, kuri
ot lotbery which aoymes before tho Courbs ig an associabion which; if
unregistered, is illegal or not. For example, io Narayanasami v,
Jambu Aiyan(3), the lollowing cage came bpafore the Court: A kuri
was gstarted and an agresment was enfisred into between the nine
defendants and the okhor subscribers to the kuri. The instramantg
that was drawn up, while giving the defendants the right to
conduet or manage the affaira of the kuri, reserved to the body of
the subicribsrs, who were more than twenty in number, the right
in various ways to control the defendants, and otherwise showed
that the defendants were morely the agents of the subseribers,
Urdor thase circumstances, the guestion was raised whether the
members of tha kuri constituted an illegal association, as not having
been registered, or whether the defendants were alona fhe
proprietors of the fund as in the case in Panchena Manchu Nayar v.
Gadinhare Kumaranchath Podmanabhan Nayar(2). The Court
held that “ the whole body of the subscribars bad joined in an agrea-
ment to sbart a chitfund and were all equally interested in it and
rabained power in themselves fio control the acts of their appointed
offite-bolders;” and the Court consequently decided that the case
differed totally from that in Panchena Manchu Nayar v. Gadinhare
Kumaranchath Padmonabhan Nayar(2) and that the association
reguired registration.

I may also refer to a suit regarding a chitfund whieh recently
came before me in revision [Madasami dsari v. Pechs dsari(4)]. 1
gent down an issue fo the Subordinate Judge as to whather ths
suit was meintainable, and he returned & finding in the negative
on the ground that the chitfund was an association consisting of
more than twenty perdons having for its object the aoguisition of

(1) [.L.R., 19 Mad,, 81. (2} LL Ry, 20 Mag., 68, .
(3) 11 M.L.7, 130, {#) CR P, No, 91 of 1905 (unreparted)
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In the present cage, which has come before this Court in
revision, the following is an abstract of the agreement {exhibit B}
ontered info between the parbics :—

* Chit. jointly entered into by Subramania Sastrigal and:
NeelamegaISaabrigal and the undermentioned members who are.
fourteen in number :

The sum that amounts at each inghalment for the fotal chits
ab the rats of Rs. 250 per chit lasting for 6% years and one day
{rom the first Sunday in October 1899, twies in every year, is
Rs. 3,500. The aforesaid two persons shall conduct the chitfund
as agenbs for this, and the said agents shall take as consideration
therefor for tha benefit of their own families the amount of the
firgt chit without putting it to auction sale, the first 'agént
ﬁ.&kin‘g‘one-n\ﬁird'of it and the second agent taking two-thirds.
From the other members the 'agents shall collect for all the
remainiag chits the amount of their family benefits. If there are
arrears im ' c'o.ll‘ect;iug . these amounts the outstanding amounts
should be paid by the agébts themselves, Yurther, the agents
should aid &> the mmount collected their share of the chit and in
the pre';qence of tne ‘mewbars, should deduct from the amount of
she second chis for interest at each of the 13 instalments; the total
atn‘oimb' of Re, 210'at Ri. 60 w thousand, and hold out *the chit for
sals from the balance amount of Rs. 3,296. The ‘sale’ of the
¢hits should be concluded in favour of the members that may bid
for the lowest amoust. The balance of the amount excluding the
sum for wnich the bidding hag been made and the amount with-
Held for interest should be added togsther wnd the total amount
should from time to tims ba distributed among all the members
of the chit (ageats and oshers) from the second chit to the lagt
ghit. Tha amount for which She' chit was bid a5 the auction sale
should be received by the bidders, upon their ezecuting to .the
agents a hypothecation deed aund on the charge of unencumbered
propexties as security for the chit amount to be subsequently paid.
If the agents make default to pay the amount to the purchaser
at the auction sale, the purchaser must collect the amount with
interest from the properbieé mentioned in the schedule attached
to this doeument, whichk bave been given as security. If the

14 Mad.—61
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the chit was purchased after exescuting a hypotheeation deed, the
agents are tio take the money paid by such persons up till then to
maka good the amount by which the sale was underbid, If thers
bo any fu-ther balance the agent shall eollect # from those
vetgons. -If the membarsmake default in paying the monay at
the appointed time. the agent who paid the money far the default-
ing members must taka the reapective share of the defaulting
members in the auction 'kasarvatéi’ profis and should farther
collset the money with interest at 2 per cent. per mensem. If
at any gale the members do not bid, the chitshould be immediately
drawn and the tota! amount of interest Rs. 210 at Rs. 60 per
Rs. 1,000 should be withhsld from the prize money and the prize
‘winnarg should receive the balance from the agents alter executing
-a[fproper hypothecation bond, and the amount of interest withheld
should be divided by the agents among all the members, agents.
and others, according to the share of eachin the chis. If any of
the members that have not bid make default in paying the
money, they should be allowed time for payment up to a month.
b:e:l'drve‘che gecond instalment. If they fail to pay within the
monhh they should ba excluded {rom the chit, if the agents wish
ho do 80, If other perqong are available to ba substituted, the
ageub should take them as substitutes. Tne substituted persons
should at the time “that they obtain the chit, pay withoub interest
the money that has besn paid by the excluded persons. All
proceadmgs, such as the collection of the chit amounts, are fo be
copducted by the vt_;wo agents jointly. The agents are to have
;j;;_wer to grant rémission of the auction ‘kasarvatki’ profit,
ephanged interest, eote. To effect the above conditions this
kararnamah.is entered into by the members and agents.”

L Ig is ad'mihbed that, sabsequent to the date of this kararnamah,
other members were admitbed and that ab the time this suit was
braught the totel, wumber of paembers exceeded twenty. The
Distriet Judge in disposing of this matber has decided the question
ag.to .whather the subsecribers to this chitfund oconstituted an
association,  the registration of which was necessary, by  the
observation that the decision in Pamchena Manchuw Nayar v.
Gadinhare Kumaranchath Padmanabhan Nayar(l) showed that

(%) I,L.R,,,20 Mad.,, 68,
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registration was not necessary, as the agreement was of the usnal NESLAMEGA
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kind and the subscribers stood in no relation to each other, bu o,
each subseriber was personally liable to the managers and the APPIAH
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managers to him.

It has always appearsd 4o me to be very difficult to
differantiate the case dealt with in Ramuasami Bhagavathar v.
Nagendrayyan(l) from that treated of in Panchena Manchu Nayar
v. Gadinhare Kumaranohath Padmanabhan Nayar(2) avd it is quite
clear from the cages that cams up for the consideration of this
Court that this difficulty is folt very largely throughout the
distriets in which these chitfunds, kuris or lotteries are usually
started. There are, as is well known, a very large number of such
chitfunds, and T am of opinion thab it is very impottant that all
doubts that may be held as to the necessity or otherwise for the
registration of such associations should as far as possible be set
at rest. I therefore propose to refer for the consideration of a
Full Bench of this Court the following question :—

“Did the parties to the agreement {exhibit B) constituts an
assosiation of such a naturs that, under seection 4 of the Indian
Companies Act, 1882, registration was necessary ?”

SANEARAN NAIR, J.—I agree to refer the gquestion to a Full
Bench for decision.

The appeal ecame on for hearing in due course befors the Full
Bench constituted as above,

T. V. Seshagiri dyyar for appellant.

T. Subrahmanta Ayyar and B. Panchapagesa Sasir: for
respondent.

The Court expressed the following

OPINION.—We are of opinion that the test to be applied in
cages of this class is correctly laid down in Panchena Manchu Nayar
v. Qadinhare EKumaranchath Padmanabhan Nayar(2), viz., ‘*to
constitute an associabion, within the meaning of ths section, the
existence of the legal relation between more than twenty persons
giving rise to joint rights or obligations or mutual rights and
duties iz absolutely necessary.”

Applying this test to the instrument in question in the present
gnge we are of opinion that the parties to the instrument are not

" (1) LIuR., 19 Maduy 810 (2) LL.R,, 20 Mad,, 68.
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an association within the meaning of section 4 of the Indian
Comopanies Act, 18492, The organisers of the chitfund in guestion
are described in the ingtrumant as agents but the terms of the
ingbrument taken as » whole show beyound doubt that they really
oceupy the position of prineipals or propristors.

The answer to the guestion referred t> us must be 'in the.
negaiive.

The case cams on for final hearing before (Benson and
Wallig, JJ.) when the Court delivered the following

JUDGMENT.—The finding of the Full Bench is that the
aagociabion does not require registration under ths Indian.
Compeanies Agt.

We dismiss the appeal with costs.

APPELLATE CIVIL.
Before Sir Arnold White, Chief Justtce, and My, Justice Benson.

- VEERA SOORAPPA NAYANI (PLAINTIFF), APPELLANT,
v,
FERRAPPA NAIDU AND oTHERS (DEFENDANTS Nos, 1 AND 4 TO 14),.
BRESPONDENTS.*

Hindu Law—Poliems—Impartible cstate in the hands of a son, asseisfor:paymeni
of father's debis—Sale of right, title, and interest which defendant alone:
possesses, eflect of,

Impartible estate taken by a son by herifago from his father is assets for the
payment of the father's debts not contracted for immoral or illegal purposes,
and may he atitached and sold ir execution of a decree for such debts,

Muttayan Chettiar v. Sangili Vira Pandia Chinnalambiar, (LR, 9 LA.,.
128), referred to.

Where, subsequent to the passing of Act X of 1877, in execution of a decree
against vhe owaer of an impartible estate, such estate is brought to sale and the .
proclamation of sale describes the property sold as ‘the right, title and interest
of the defendant alona ’ in aceordance with the form in force prior to the passing:
of Act X of 1877, the mere use of such words, which were omitted in the Aot of
1877, does not necessarily imply that the interest sold is less than the full

*Appeal No. 160 of 1902, presented against the decres of M.R.Ry. W. Gopala--
chariar, Bubordinate Judge of Bellary and Salem, at Salem, in Original Buit No, 11
of 1897, o . '



