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APPBLLA.TE CIVIL~~FULL BENCH.

Before Sir Arnold Wnite, Chief Justice, M r. Justice Subrahtnania 
A yyar and Mr. Justice Benson.

N E B L A M E G A  Sa STJRI (P E r m o N E B )— F i r s t  D e f e n d a n t ,  isoe
A p p e l l a n t ,

V. July 16.

A P P I A H  SASTRI ( R e s p o n d e n t — P l a i n t i f f ) , R e s p o n d e n t .*

Indian Companies Act V I o f  1382, s. \-W hat is association" wiihin the meaning 
o(“-Leg<il relation creating joint or mutual rights necessary— Chit fund .

“ To constitute an ' association ’ within tho meaning o! seotion 4 of the 
Indian Companies Act, the existcncQ of a legal relation between more than twenty 
pecsonp, giving rise to joint rights or obligations or mutual rights and duties is 
absolutely necessary.

Panchma Manchti Nnyar v. Oadinhare Kumaranchaih Padmanabkan Nayar, 
Cl 20 Mad., 68 at p. 73), referred to and approved.

Where more thari twenty persons enter into an agreement by which a ohitfund 
is created and it is clear from the agreement that the only ptopcietors of the fund 
arc the two organiaets and the other peraona hava entered into no contract with 
each other, tho parties to such agreement do not form an association of which 
registration is necessary under section4 of the Indian Companies Act,

Su it  for money by one of the aubscribera to a ohitfund against 
one of the two managara of the fund and fcha rapreseniativea of 
the ofcher deeaasad manager.

T h e  term s o f  the agreem ent (exh ib it B )  b y  w hich  the ohifc- 
fund was created are set out in  the order o f  reference.

T h e first defendant con ten ded  that the parties to  exh ib it B , i.e., 
the tw o  m anagers and fcha subscribers constituSed an ‘ association. ’ 
w ith in  the m eaning o f seofcion 4 of the C om panies A c t  and as Buch 
associa tion  con sisted  of m ore than tw enty persons and w as n ot 
registered, the suit w as n ot m aintainable.

T h e D istr ict Judge passed a decree inS favour o f  the p la in tiff. 
A  civ il revision  petition  by  the first defendant against the decree 
w as dism issed by  B od d a m , J,

T h e  first defen dant preferred this appeal u nder section  15 of 

th e  L etters P atent.

* Appeal No. 71 of 1905, under section 16 of the Letters Patent, presented 
against the o£der of Mr. Jubtice Boddam in Civil Revision Fetitioii No. 624 oiE 
1901
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T h e  case cam e ia  fcha firafc inafcanc© before (M oore  and Sankaran 
Nair, JJ.) who m ade the fo llow in g

O r d e r  o p  R e f e r e n c e  t o  a  F q l l  B e n c h  M o o r e ,  J .— l a  

Bam am m i Bhagavathar v. Nagendrayyanil] w h ich  waa from  the 
M adura diakicfc, ib was fou a d ' thafc persons m ore than  tw en ty  in  

num ber paid each a cerfcaio sum  moafchly to a atakeholder. T h e  
sum tota l of the aubscripbiona was than paid over as a loan  free 

o f . interest to one of the aubacribars choaen by eastin g  iota, and 
he was thereupon required to execu te a b o o d  w ith  a su rety  
obliging him to continug his m on th ly  subsoriptiiong to  the end o? 
the period for w hich  the arrangam oat was agreed to h old  good , 
that period being as m any m onths aa there w ere subscribers. 
T h e  bonds in question ware executed in favour of the stak eh older 
aad  the aubaoribars. A suit was brought on one o f such  bond s 
to racover the am ount payable for  aubsoriptioa on  acoou n t o f  
the period  aubsequant to  its exeou tioa . T h e  H ig h  Oourb held  
that the obligees carried on a business w hich  had fo r  ita ob jeo t ’ th e  
acquisition  of gain, w ith in  the m eaning of the In d ian  O oiiipam ea 
Act, 1882, SQction 4, and accord in g ly , aa it wag unregiafcered, 
conafeituted an illegal aasociafcion and thai; the suit w as n o t  
fcaaintainable.

I a  Pansh&na Manchu Nayar v. Gadinhare Kumaranohath Padma- 
nabhan Nayar{2) from  the M alabar district, it appeared th at the 
prize w inners in a lottiary ia  w hich caore than tw en ty  p ersoa s  took  
tickets covenanted with the promobeirs of the lottery  to  con tin u e  
their subscriptions in respect of the auccesaful ticket fo r  tw o  years 
m ore, in aocordanoe w ith the arrangem ent under w h ich  the lo tte ry  
was established. The m on ey  not having baen paid, the prom oters  
brought a suit on  the coven ant T h e H igh  O ourt d istingu ish es  
this case from  tbat in Bamammi Bhagavathar v. N agendrayyanil) as 
fo llow s ; — ‘ T he right to colleot the aubacriptioas due period ica lly  
by each tioket-holder rests on ly  w ith  the tw o  organisers, T h e  
duty o f  paying the am ount coUeebed to the person  en titled  is ca st 
upon them . I t  ia to them  that, unlike the case of Bamasami 
Bhagavathar v. Nagendrayyanil), tha particu lar tiok et-hold er, w h o , 

as the prize w inner, has received the periodical co lle ct ion , has 
to give the necessary seouribies for the p aym en t o f the future 

insta lm ents due by h im . Further, if any tioket-hold er com m its

U) 19 Mad , 31, (2) I.L.E., 20 Mad,, 68,



a n y  dafaulfe in p a y in g  h is  subscripfcions according i;o th e insfcairneotis, Ne e l a m e g a
BASTBI

the proprieborB a loae ara raspooaib le  to m ake up the d eficien cy  «, 
caused by suoh default and are* consaqueatiiy, afc libarby to  adm it at 
their diaerebioQ peraons n ot m entioned ia exh ibit I  as tickeb-holdara 
in lieu  of fcha defaulters. T h e  on ly  ob ligation  each  tick et-h old er 
lies under, is to  pxy hia subacripbion from tim e to  tim e to  the 
p roprietors  ; and the o n ly  righ t poaaessed by h im  is to  get from  
them  his several share o f the E s. 25 deducted at the draw ing of 
each  lo t ou t of t'ae tota l co lle ct ion s  and distributed am ong the 
ticket-holdera  oth er than th ose w ho have received prizes, and also 
to  racaive from  the sam e piirbies the a m ju a t  of the prize w hen  he 
in his turn boQomes bha priza w inner. I t  is thus m an ifest that 
the on ly  parsons associa ted  w ith  each  other in the sense of 
possessing  jo in t rights, or being gubjeel: to jo in t ob ligations, or of 
hav ing  m utual rights and duties, ara the tw o proprietors, w h ilst 
the oth er tickat-holders are, in the language o f Jam es, t<, J., in 
Smith V. Anderson (I )  ‘ from  the first entire strangers w h o  have 
entered  in to  no con tra ct w hatever w ith  each  o th er ’ . ”

“  I t  fo llow s, therefore , that the vary firsfc con d ition  laid dow n  
b y  the section  relied on is w anting here.”

I f  a reference is m ade to these decisions, it w ill be foun d that 
th at in  Ramasami Bhagauathar v. N agmdrayyan{2) is based on In 
re Padstow Total Loss and Collision Assurance Association (3), w hile  
th a t in Panchena Manchu Nayar v. Gadinhare Kum dram hath Padma- 
nabhan Nayar(i) fo llo w s  Smith v. tinderson{l). A nd it is a lso  -worth 
poin tin g  oub that B rett, L  J,, w ho was one o f th e learned .ludges 
w h o  took  part in the decision  in Smith v, Andersonil) at the close  
o f his decision  in the case in In rs Padstow Total Loss and GolUsion 
Assurance AssociationiB) states thab, the in clination  o f op in ion  
w h ich  be  had expressed w ith  regard to  the m u tu al assurance 
com p an ies  in the ease of Smith v. Andersonil) cou ld  not, in  his 
op in ion , be m aintained.

In  the open ing passage in th e  judgm en t in  Panchena Manchu 
Nayar  v. Gadinhare Eumaranohath Padmanabhan N a ya r{i) it  is 
rem arked  that from  the in stances w hich have com e before th is 
C ou rt since Ramasami Bhagamthar v . Nagendrayyani^) w as decided, 
it  w o u H  seem  th at a n o tion  is com in g  to be en tertained  that every
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NSELAMSG& qj- in w hich  m ore fihan twanfcy persons are con cern ed
SaSTHiX

p. falls wibhin saetion 4 of the la d ia n  Gocapaaies Acb and fcherafore,
if unregistered, is illegal.”  A  consideratiion o f the num erous oasesSABTBJfl  ̂ ^

wttiob have, wifchin the lasb few  years, co^ne up for d isp osa l la fchis
Oourb, show s that the effeefc o f the tw o  dacisions in Bamasami 
Bkagavathar v. Nagendrayyan  ( I j  and Panohena Umiohu N ayar  v. 
Gadinhare Kumaranchath Padmanabhan Nayar{2) has been  to  
cause Gonaiderable doubt to be entertained in tba m ofusail, in  
dealing w ith the quaafcion as to  whafeher any specific ehifcfund, kurl 
or lottery  w hioh com es before tho Oourta is an associa tion  w h ieh , if 
unregistered, is illegal or  not. E’ er exam ple, io  Nar ay anas ami v . 
Jambu AiyaniB'!, the fo llow iag  case cam e before the O ourt : A kuri 
was started and an agraamenb was entereti in to betw een  the nina 
defendants and the other aubseribera to the kuri. T h e  instrum eofc 
that was draw n up, w hile givinfJ th e defendants the righ t to  
oondaeti or m anage bho affairs of the kuri, reserved to  the b o d y  o f  
the subiicribgrs, w ho were mDre than tw en ty  in num ber, the rlghb 
in various w ays bo con tro l th e defendants, and o th erw ise  show ed  
that the defendants were marely the agents of the subscribers . 
U ador thsse cireum stances, the queation  was raised w h eth er the 

m em bers of the kari con stitu ted  an illegai association , as n ot h av ing  

been registered, or w hether th e  dafandanta w ere a lone th e 

proprietors of the fund as in the ease in Panohma Manchu N ayar  v . 

Gadinhare Kumaranohath Padmanabhan NayariQ,). T h e  C ourt 

held that "  the whole bod y  of the aubscribars had jo in ed  in  an agree­

m ent to start a ohitfund and were all equally  in terested  in it and 

retaina'i pow er in bheoaselves bo con tro l the acts o f their app oin ted  

o f f i c e -h o ld e r s a n d  the Gourb con seq u en tly  decided that th e case 

differed tota lly  from  that in Panohena Manohu N ayar  v. Gadinhare 

Kumaranchath Padmanabhan N ayar(2) and that the associa tion  

required registration.

I  m ay also refer to a suit regarding a oh itfund w h ieh  reoen tiy  

cam e before m e in revision  [Madasami Asari y. Pechi A sa ri{4)]. I  

gant d ow n  an issue to the S u bord in ate  Jadga as to  w h eth er  th e 

suit waa m aintainable, and he returned a finding in  th e  n egative 

on  the ground bhat the chibfand was an asaoaiationi con sistin g  of 

m ore than tw enty  persons having for its ob jeot th e  aoquiaibion of
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g l i a  and bhab, co n se q u e o tly , as it, h a i  n ot been  registered, ife w as Ne b l a m e g a1 . O  ̂  ̂ S a s t b i

an illegal associa tion . I  a ccep ted  the finding and dism issed the 

suit.

In  the present case, w hieh  has com e b efore  this C ou rt in
revisioQ , the fo llo w in g  ia an abstraefc of the agreem ent (exh ib it B )
©jitered ioto between the parties ;—

“  C h it io in tly  entered in to  b y  Subram ania  Sasfcrigai and’‘<
N eelam ega Sa.8i;rigai and th e underioQeDtioaed m em bera w h o  ara^ 
foa r«eea  ia n um ber ;

T h e  sum  that am ounts at each  insta lm ent for  the to ta l ch its  
fch« rat4 of Ss« 2 5 0  per ch it  lasting for years and oBe day 

fro m  the first B unday in O cijober 1899, tw ice  in e ?e ry  year, is 
Rg, 3 ,5 0 0 . T h e a foresa id  tw o  persons shall con d u ct the oh itfund 
as agents for th is, and the sa id  agents shall take as con sidera tion  
th erefor for the benefit o f their ow n  fam ilies th e am ou nt o f  febe 
firat ch it  w ith ou t pu tting  it to  auction  sale, the first agent 
baking on e-tb ird  o l it and the second  agent taking tw o-th ird s.
P rom  tha oth er m em bers th e agents sha ll co lle ct for all th e 
re m iin ia g  eh its the am ou nt o f their fam ily  benefits. I f  there are 
arrears in coliecfeiag these am ounts the ou tstan din g am ou nts  
shou ld  be paid b y  th e agents them selves, fu r th e r ,  the agents 
shou ld  add ta th e 'a m o u n t  co lle cted  their share of th e  chib and in 
th e  pre-ience of tae  m em bars, sh ou ld  deduct from  the a m ou n t of 
th e  second  ch ic fo r  in terest at each  of the 13 instalm euts,'fche'tofcal 
am ount' o f E s. 2 iO 'a b  E j . '60  a' thousand, and h old  ou t the c h i f f o r  
aala from  th e  ba lance  am ou nt of Es. 3 ,290. T h e 's a le  o f th e 
dhits shou ld  be con clu d ed  in  favour of the m em bers that m ay b id  
fo r  the low est a m ou ot. T h e balance- o f  the am ou nt exclu d in g the 
sum  for w n ich  the b idding has been m ade and the am ou nt w ith ­
held  (or inbereab s h o a l i  be added togebher and th e  to ta l am ount 
sh ou ld  from  tim e to  tim e ba distL-ibuted am ong all the m em bers 
o f  the ch it (agents and oth ers) from  the secon d  ob it to  the last 

oh it. Tha am ount fo r  w hich  th e 'c h it  was bid as the au otion  aaie 
sh ou ld  be rece ived  by  the bidders, u pon  th eir eseeufcing to  the 

agents a h yp oth a ca tiou  deed and on  th e charge o f  u nen cum bered  
properties aS ;security  (o r  the ch it am ou nt to  be subsequen tly  paid- 
I f  the agents m ake default to  p a y  the am ou nt to  the purchaser 
at th e  auction  sale, the pu rch aser muab co lle c t  the a m ou n t w ith  

in terest from  th e properties m entioned in th e  sched u le  a ttached 

to  th is  d ocu m en t, w h ich  h a v e  been  given  as seourifey. I f  fehe
14 Mad.—61
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purehapers at the auction aaie d o  noh raoeiv© the a m ou n t fo r  w h ich
V .  the ch it was purchased after ex ecu tiog  a hypotbeeafiion  deed, tha

AjPPl & ̂
S a stb i. ■ agantis are to taka the m on ey  paid by  such  perM os  up till th en  to  

mnka good  tha aaiounti by  w h ich  the sale w as UDderbid. I f  th era  
bo any fu'-ther' balanoe the ageab shall coUeab iii from  those’ 
pevBona. If tha rne'-nbarsi m ake defau lt ia  paying the m on ey  a t 
fcha appointad Cime. thaageoft w h o paid the m oa ey  for  th e  d e fa u k -
in g  m em bers m ust take the reapeeMve share o f th e delau ltiB g
mc-mbers in the auction ‘ ka3arvatfci ’ profit; and shou ld  further- 
'.collect the m oney with in terest at 2 par cent, per m ensem . I f 
at any sale the m eaibers do not bid, the ch it shou ld  ba im m 'ediately  
draw n and the total anaouab of iafcereat Eg. 210  at R 3. 60' per 
B s . 1,000 should be w ithheld  froai (she priaa m on ey  and  th e prize  
-winners should receive the balance from  the agents a fter execu-ting 
•a p r o p e r  h ypothecaU on  bond , and the am ou nt of incereat w ithheld  
should ba divided by the agents am on g  a ll the m em bers, agenta. 
and others, aocord iog  to the share o f each  in the ch ic. I£ any  of- 
tlie m etnbers that have n ot bid m ake default in pujyiag thei 
m oney, chay should be allow ed tim e for paym ent up to a naionfihi 
be/ora the second  instalm ent. If th ey  fail to  pay w ith in  th® 
m onth , they should ba excluded from  th e ch it, if the agents, wiiah 
to do so. I f  other persona are available to ba sabsbifiuited, the 
ageub shou ld  take theoQ as aubsbitutes. T o e  substitu ted  paraona
shou ld , at the tim e th at th ey  obbain the ch it, pay witjhoiat in terest
th e  m on ey that has bean paid by the excluded par&oris. A ll 

proceedings, such as the colleotion  of the ob it amounts,, air® to  be. 

con du cted  by the tw o agents jo ia t ly . T h e  agents a re  I0  h a v o  

powei; to  lirant rem ission  o f the auction  ‘kasarvafefei’ proiSfe  ̂

«p)^anped interest, etc. T o  effect the above con d ition s  tb ia  

kanarQaajah. is a p t o d i n t o  by  the m em bers and a gen ts .”

 ̂ I t  is adm itted that, subsequent to  the date of this kararnam ahj 

ot,hpi’ m em bers were adm itted and th at at the tim e th is su it w as 

brought tb o  total, num ber , o f m am bers exceeded tw en ty , Tha 

D istr ict Judge in disposing of this m a ttw  has decided  the question, 

as., to .w hether the subscribers to this ch itfun d  oonstitubad an- 

association , ■ tha •• registration  of w h ich  w as neoeseary , by  th e 

obaarvation  tihab the decision  in Panohena Manohu NayaT y, 

~&'Minhure Kum<xrafiiihath Padmanabhan Nayaril) sh ow ed  th at
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regiabration w as n ot necessary , as the agreemanfe w as of th e  usual N e e la m b q a  
k ind and the subscribers stood  in no relation to each  other, but p,

each  subscriber w as person  a lly  liab le to the m anagers and the 
m anagers to h im .

I t  has a lw ays appeared to  me to  be very  d ifficu lt to 
•differantiate the case dealt w ith  in Raniasami Bhagavaihar v . 
Nagendravyanil) from  that treated of in Panohena Manchu Nayar 
V. Gadinhare Kumaranahath Padmanabhan NayaT{2) and ib is quite 
clear from  the oases th at cam s up for the con sidera tion  o f  this 
C ou rt th at this d ifficu lty  ig fe lt very largely th rou ghou t the 
■distriots in w h ich  these eh itfunds, kuris or lotteries are usually 
started. There are, aa ia vyell k now n , a very large num ber of such 
ch itfu n d s, and I  am of op in ion  that it ia very  im portan t that all 
d ou bts  that m ay  be held as to the n ecessity  o r  oth erw ise for the 
registration  of such  aasociationa shou ld  as far as possib le be set 
a t rest. I  therefore propose to  refer for the con sideration  of a 
¥ u l ! B e n ch  of th is C ou rt the fo llow in g  question  :—

“  D id  the parties to  the agreem ent (esbibifc B ) conatifcuta an 
asaooiation  o f  such  a nature that, under section  4 o f the In dian  
O oojp an iea  A ct, 1882, registration  w as necessary ? "

San kARaN N a ie ,  J.— I agree bo refer th e question  to  a F u ll 
B e n c h  fo r  decision .
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T h e  appeal ca m e o n  fo r  hearing in due cou rse  before  the F u ll 
B e n ch  con stitu ted  as above.

T. V . Seshagiri A yyar  fo r  appellant.

T. Subrahmania A yyar  and B. Panchapagesa Sastri fo r  
respondent.

T h e  C ourt expressed the fo llow in g

O p in io n .— W e  are, o f op in ion  that the test to  be applied in 
cases o f this class is co rrectly  la id dow n  in Fanchena M m eh u  N ayar  
V, Gadinhare Kumaranchath Padmanabhan Nayar(2), v iz ., ‘ ‘ to  

€on8titttte an associa tion , w ith in  th e  m eaning o f ths section , the 
■esvstence of the lega l rela tion  betw een  m ore than  tw en ty  persons 
g iv in g  rise to jo in t riglita or  ob ligations o r  m utual righ ts and 
du ties is absolutely  n ecessary .”

A pp lyin g  this test to th e instrum ent in question  in the presenn 
ca se  w e are of op in ion  that: the parties to  the in strum ent are n ot

(1) 19 Mad., 31, (2) I.L.R., 20 Mad,, 68.



BiSBLSMBGA an as3ociabion wibhin the me^t,ning of seeiiion 4 of the In d ia n
‘ V. Cam panieg Act;, 18S3, T h e organiaers of the ch itfu a d  in question

Ap p ia h  are described ia feha luafeeamaQfe as ageats but; the fcerms of She- 
oASTBI*

iasbrumeafi taken as a w h ole  sh ow  beyon d  doabfc fehafc th ey  really  

occu py  th.0 position  of pcineipals or propriefcors.

The answ er to the gue^iliioQ referred to  us m u st be in the 

negaiive.

The case cam e on for final hearing before (B e o so n  and- 
W allis, JJ.) w hen  the Oourfc delivered the fo llow iog

J u d g m e n t .— The finding of the E'j U B anch  is tbab the 
associafcioQ does not: require regisfcrahion under the In d ian

C om panies AcC.

W e  dism iss the appeal wifch costs.
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APPELLATE OIYIL,

Before Sir Arnold White, Ghief Jn&tiaa, and Mr. Justice Bem on.

...'VEE RA SO O B A P ^A  N A Y A N I (P l a in t if f ), A p p e l l a n t ,
1906 

I ’ebruaiy 13,

e R R A P P A  N A ID U  a n d  o t h e r s  (D e f e n d a n t s  N os. 1 a n d  4 t o  14),. 
R e s p o n d e n t s , '*

Hindu Law—Poliems—1 fnpirtible estate in the hands o f  a son, assets far payment 
oj Jath&r's debts— Sale of right, title, and interest which defmdcini alone 
poss&sses, effect of.

Impartible estate takea by a son by hsritago from his father ia assets for the 
paymenti of the fathei’s debts noc cQutEactedI for immoral or illegal purposes, 
and may he attached aud sold in exeoubiou ot » decree for such debts.

Muttayan Chettiar v. Sangili Vita Pandia Chinnalambiar, (L .R  , 9 I .A .,, 
128), referred to.

Where, subseq[uent to the passing of Act X  of 1B77, in execution of a decree 
agaiDst ihe owoer of an impartible estate, such eatate is brought to salo and the 
proolamation of sale describes the property sold as ‘the right, title and interest 
of the defendant alone ’ in accordance -with, the form in force prior to the passing. 
of Act X  ot 1877. the mere use of such words, 'which were omitted in the Act of 
1877, does not necessarily imply that the interest sold ia less than the full

^Appeal No. 160 of 1902, presented against the decree of M .R .By. W . Gopala*.- 
chariar. Subordinate Judge of Bellary and Salem, at Salem, in Original Suit No, 31 
of 1897,


