
APPELLATE CIVIL.

Before Mr, Justice Davies and Mr. Justice Benson,

SRI EAJAH VEN K ATA NARASIM HA APPA BOW  (S e c o n d  ,

P l a i n t i f f ), A p p e l l a n t  in  A p p e a l  S u i t  N o . 122 o f  1900, jgog.
V July 24,

28 31.
SRI RAJAH RAN G AYYA APPA ROW  a n d  o t h e r s  (T h i e d  August l , 4, 

P l a i n t i f f , S e c o n d  D e f e n d a n t  a n d  F ir s t  D e f e n d a n t ’s .  ̂ sepYembe/as 
R e p r e s e n t a t i v e s ), R e s p o n d e n t s  in  A p p e a l  S u i t  N o . 122 o f ] 900. ^ 2'?, -29.

October 2. 5,

SRI RAJAH RAN G AYYA APPA ROW  (T h ir d  P l a in t if f ), Novembel^ao.
Ap p e l l a n t  in  A p p e a l  Su it  N o . 123 of  1900, — — ~ —

V.

SRI RAJAH VEN K ATA N ARASIM HA APPA R O W  AND 

OTHERS (S e c o n d  P l a i n t i f f , F i e s t  D e f e n d a n t 's R e p r e s e n t a 

t i v e s  a n d  S e c o n d  D e f e n d a n t ), R e s p o n d e n t s  in  A p p e a l  S u i t  

No, 123 o f  1900.

SRI RAJAH RAN G AYYA APPA ROW (F i r s t  D e f e n d a n t ),

A p p e l l a n t  in  A p p e a l  S u i t  No. 32 o f  1904.
V.

SRI RAJAH PAR TH ASA EA D H I APPA ROW  a n d  a n o t h &e  •

'(Pl a i n t i f f  a n d  bB coN D  D e f e n d a n t ), R e s p o n d e n t s  in  A p p e a l  

S u i t  N o. 32 o f  1904,

SRI RAJAH PA R TH A SA R A D H I APPA ROW  (P l a i n t i f f ),

A p p e l l a n t  in  A p p e a l  S u it  N o . 41 o f  1904,
V.

SRI RAJAH RAN G AYYA APPA R O W  a n d  A n o t h e b  

'(D e f e n d a n t s ), R e s p o n d e n t s  i n  A p p e a l  S u i t  N o . 41 o f  1904.*

Hmdu Law — Character c f  descendibiUiy not affected by forjeiiure and re-grani 
to heirs-Adoption-Authority given jointly to two widox&a to adc^>t,valid ,and can be 
ixercised by one after the death of the other—Adoption made under coercion 
only voidable-Adoption doss not divest adopted son o f  joint pnpertyjof which he 
had become sole and absolute owner,

Tbo question whether an estate is aubjecfc to the ordinary Kiadu Law oJ 
succession or descends according to the rule of primogeniture must be decided in 
each case accoi'diog to the evidence given in it.
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* Appeal Nos. 122 and 123 of 1900, presented against the decree of M.B.Ry; 
P. a. Gurumurli Ayyar, Subordinate Judge q£ Kigtna at Maaulipatam, in Original 
Suit No, of 1895 ;

Appeal N op. 32 and 41 of 1904, presented against the decree of District Courti 
•of (3'odavaris in Original Suit No. 44 of lt99.



Sht RaJAH S rim a n tu  R a ja  Ya^lagacida M a ll ik a r jm a Y . S rim antu R a ja  Y a rla g a d d a  D urga,.
V e n k a t a  (L .R ., 17 I .A ., 184 at p 144), referred to and followed.
APPA B o w  Where an estate acquired by sale or forfeiture by Governmeafe is regcanted 

t’. io  the beirs ot the former owner withoufc expressing any intention to interfere
Bk i R a J^H  the qua lity  oE the esiats  in  regard to its d escen d ib ility , su ch  regrant does
A P P A ^ cnv that quality of the estate, aithough it would be self-aoquired property

AND OTHEES hands of the grantee and would devolve as such ;
H eld , on the evidence and the previous history ot the Nidadavole estate that 

Buoh estate was partible aceording to the ordinary Hindu Law applicable to 
co-parcenary property.

An authority to adopt given to two widows jointly is not invalid and tnay be 
exercised by one after the death of the other.

An adoption made under coercion is not void, but voidable, and w ill be valid 
if ratified subsequently if no one’s interest is projudioially affected by such 
ratifioatioQ before i*; is made.

The adoption into another family of the o ’^ly surviving m ember of a joint 
family in whom the family estate has vested solely and absolutely does not ia  lavr 
operate to divest him of his rights in such estate,

faefcs n a ca ssary  fo r  th is  r e p jr t  ara fu lly  aeb ouf: in  t h e  

ju d g m en t.

Sir V. Bhashyatm Ayyangar, N. Subba Rau, The Hon. Mr. P. S. 
Siviswami Ayyar, S Gopalaswami Ayyangar, G. R. Tiruvenhata- 
chariar, The Hon. Mr, L. A, Govindaraghavaiyar and M. 
Kunjuitni Nair for appellant in Appeal Suit No. 41 of 1904.

Mr, B. Nofto'i, V. Kri$hnot,swami Ayyar, P. R. Suniaraiyar, K , 
Srinivasaiyangar, K. N. Aiya, K . Subrahmania Sastri and A,. 
Nilakaniaiyar for first respondent in Appeal Suit No. 41 of 1904.

T. V. Seshagiri Ayyar, P. Nagabhushanam and T. V. Muthu- 
krishnaiyar for second respondent in Appeal Suit No. 41 of 1904.

V. Krishnaswami Ayyar, P.R. Sundaraiyar, K, Srinimsaiyangar,. 
K. N, Aiya, K. Subrahmania Sastri and A. Nilakancaiyur for 
appellant in Appeal Sait No. 32 of 1904.

Sir V. Bhashyam Ayyangar. N. Subba Rau, The Hon. Mr. P. S. 
Sivaswami Ayyar, S. Gopalaswami Ayyangar^ G. R. Tiruvenhata' 
chariar. The Hon. Mr, L. A. Govindaraghavaiyar, S. Srinivasaiyan- 
gar and M. Kunjunni Nair for first respondent in Appeal Suit 
No. 32 of 1904.

T. F. Seshagiri Ayyar and T. V. Muthuhrishnaiyar for seeotnJ 
respondent in Appeal Suit No. 32 of 1904.

T. V. Seshagiri Ayyar, P. ISlagabhushanam and T. V. Muthw- 
krishnaiyar for appellant in Appeal Suit No. 122 of 1900.

Sir V. Bhashyam Ayyangar, N. Subba Rao, The Hon. l\Ir. P. S. 
Sivaswami Ayyar, S, Gopalaswami Ayyangar and G, R. Tiruvenkata- 
ohariar for third respondent in Appeal Suit No. 122 of 1900.
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V. Krishnaswami Ayyar and P. R. Sundaraiyar foe firsb 
respondent; in Appeal Suit No. 122 of 1900.

V, Krishnaswami Ayyar, P. R. Sundaraiyar and K. Subvahmania 
Sastri for appellant in Appeal Suit No, 123 of 1900,

Sir V. Bhashyam Ayyangar, N. Subba Rau, The Hon. Mr. P. S. 
Sivaswami Ayyar, S. Gopalaswami Ayyangar and C. R. Tiruvenkata' 
chariar for third respondent in Appeal Suit No. 123 of 1900.

T.V, Seshagiri Ayyar, P. Nagabushatiam and T. V. Muihu- 
Ttrishnaiyar for first respondent io Appeal Suit No. 129 of 1900.

Ju d g m e n t .— T hese appeals, and the suits oat o f which they 
arise, relate to the right to the pennanently-sefctled estates of 
Nidadavole and Medur in the Kisfcna and Godavari districts.

The following genealogical tree shows the relationship of the 
several members of the family :—

Narayya Appa Row (1).

V e n k a t a  
N a b / s im b a  
appa Row

V,
S r i  R a j a h  
Rano-&i'y& 
A ppa r o w  

AND OTHEES

8e i

Veokata N<»,raRimha 
Appa E,ao(2j.

Ram aohandra A.ppa 
Row(3).

N atasirnha Appa K,ow{4)

Narayya Appa Row (5). 
} .  Papamma Row.
2. G h in n am m a R ow .

Sobhanadri Sim badri 
Appa B o w  A ppa  S ow  

<6j, (7).

N a ra yya  Appa 
B .jW (17) ^dead).

“ I I
Narayya Venkatadri 
Appa R ow  Appa R o w  

(R) given (9 ).
away in 
adopfcion.

Parbhasarafchi 
Appa Eow 

____________ (16).

Narayya Riingayya Venkat.a Yenkafcadri 
Appa Row A ppi Bow Narasimha Appa Row 
( ’.0 ) (dead). (11), Appa R ow  (13)

(ISS;, (dead),

Simhadri ‘Venkatramayya 
Appa Appa Kow (15» 

R ow  (14) (dead),
(dead).

N arayya Appa 
R ow  ill) 

given away in 
adoption.

The three brothers, Venkatauarasimha (2), Eamaehandra (3) 
and Narasimha (4) were divided. The last admitted male owner 
of Nida^.avole estate was Narayya Appa Row(5) who died in 
1861, leaving behind him as his only heirs two widows, Paparama 
Raw aQ'l Ghinnamma R:>w. These widows pub forw;ard a 
will by liheir deceased hnabaad, executed on the day before 
his death, which provided for the equal division of hia estate 
between them, and authorized them to adopt a son to him. They 
oontinued in joint possession and eojoymeut of the estate until 
the death of Ghinnamma Row in 1881 or 1883, after which 
Papamma Row aloae eajoyed the estate. In 1B88 Venkafea- 
ramayya (15), who was the sole owner of the Medur estate, died



B bi r a j a h  and bhe Oourfc of Wards then fcook posaeaaion of fcha estate on behalf 
N a k a s im h a  of Venkataramayya’a only son, Narayya (l7) who was then a 

APPA Row Iq 1890 Papa mm a Row adopted this Narayya, who was
S e i  B a j &h  b h e n  aote owner of the Medur estate. The minor, Narayya, died 
APPA £^w namarried in August 1895, hia sole heir being hia adoptive mother

ANDOTHEas Papamma Riw . It was immediately after this that the firat of
the Buifis now before as, viz.. Original Suit No. 35 of 1895, waa 
filed before the Subordinate Judge of Maauiipatam by Venka- 
yamma, the natiural mother of bhe minor Narayya, againgfc 
Papamma Sow and the Court of Wards. In thia auit sha aoughti
to recover possession of the Medur estate on hhe ground that; the
adoption of Narayya by Papamma Row was invalid for various 
reasons, and that, even if it was not invalid, Narayya, by being 
adopted, waa divested of all interest in the Medur estate While 
this suit was pending Vankayamma died, but the suit was 
continued by Rangayya ( l l )  and Venkatanarasimha (12) aa fcha 
reversionary heirs of her late husband, Venkatsaramayya (15), who 
waa also their own divided brother. In fchali suit the Suborulnafce 
Judge held that the will of Narayya (5) under the authority 
of which Papamma Row made the adoption, waa genuine,
and that the adoption of the minor Narayya (17) was not 
invalid for any reason, and also that it did not operate to 
divest Narayya (i? ) of the eatata of Madur, whioh there™
fore passed on his death to Papamma Bow, as hia adoptive 
mother. He (the Subordinate Judge) therefore disooiaaed the 
suit on the 2nd Deceoaber 1899. It is against this decree that 
Venkatanarasimha (13) and Eangayya (11) have respectively 
filed the present Appeals Nos, 122 and 123 of 1900. Thraa days 
after that daoraa was pi-saad, i . e , on th-a 5bh Daoembar 1899, 
Papamma Row died and on the H tb of the same month the 
second cf the saiba now before ua, viz., Original Suit No. 44 of 
1899, waa launched before the Distriofc Judge by Parbhasarathi 
(16), It will be seen by a referenoe to the genealogical tree that 
thia Parthaaarathi (16) and Rangayya ( l l )  and Venkatanarasimha 
(12) are all equally nearly related to Narayya (5), the lata
husband of Papamma Row, and they were, in fact, his only
revai-sionary hairs when Papamma Row died. They were also 
the only reversionary heira of the minor Narayya (17) aonsidered 
as the adopted son of Narayya (5) and of Papampoa Row and

they were all equally nearly related bo him. Parthaaarathi in his

UO THE INDIAN LAW EEPORTS. [VOL. X X IX .



auifc (Original Saifc No, 44) therefore claimed, as a reversioner, to Sri RA3AB-
V e n k a t a

be entitled fco a one-bhird share in fcha esbates of Nidadavole and N a sa sim h a

Madur, Bangayya and Vankatanarasimha being also each entitled
■fco a one-fchird share, and he sued to  recover his abare f ro m  them  8ei R^j a h

as they had taken posaassion of the estates on Papamma E ow ’a
death. Ifc will farther be seen by reference to the genealogical OTHEbs
tree thab the nearest reversioners of the minor Narayya (17),
considered as a member of hia natural family, were his father’s
brothers, Eangayya ( i l )  and VeukiUnaraaimha (12) and that
Parthasarathi (16) V7as only a distant reversioner, If, therefore,
the aJopfcion of the minor Narayya (17) by Papamma Bow
was invalid, or if that adopbion operated in , law to diveat the
■miaor of the Medur estate, both of which contentions, however,
Parthasarathi (16) denied, then Parthasarathi could have no right
as a reversioner to a share in that estate. He, therefore, prayed
that if either of those contentions ware established, he might be
■decreed his one-third share in Nidadavole alone.

YOL. X X IX .l MADKAS SERIES. 441

The main contentions of the defendants Bangayya (11) and 
Yeakatanarasimha (12) were that the will of Narayya (5) was a 
lorgary, and that for this and other reaaona the adopSion of 
Narayya (17) by Pappamma Bow was invalid, and thai, even if 
valid, it operated to diveat Narayya (17) of the Medur estate to 
which therefore Parthasarathi could have no claim. Bangayya 
also contended that Nidadavole was an impartible estate and 
•deacended to him alone under the rule of primogeniture, as he 
wag the gaaior of the reversioners of the last mala owner, whether 
that owner were Narayya (5) or Narayya (17), and, also that if 
Narayya ( l7 )  brought the estate of Medur with him into the 
Nidadavole family by virtue of his adoption, it became impressed 
with the character of impartibility and therefore passed to him 
alone along with Nidadavole.

The Diabrict Judge found against Bangayya’s pleas founded 
on the alleged impartibility of Nidadavole; but he found that the 
alleged Will of Narayya (5) was a forgery, and that for this and 
various other reasons the adoption of Narayya (17) by Papamma 
Bow was invalid. He, therefore, dismissed Partbasarathi’a suit so 
far as the Medur estate was concerned, but gave him and second 
defendant [Venkatanarasimha (12)] each a deuree for a one-bhird 
share of the Nidadavole estate.

14 Mfid.—56



SSI Eajah  li; is against this decree fchafe Partihaearathi and Rangayya
Veink TA

Nar&simhs. reapsefciveiy have brought the present Appeals Nos. 4 1 and 32 
APPAHow of 1904.
8RI R a j a h
B&NG4YYA. Counsel for the appellant in Appeal No. 41 requested that that

aI d̂ othe^s Appeal and No 32 might be tried separately from Appeals Nos. 122.
and 123 of 1900. but it seems bo us more conveaienfc bo deal with 
all four appeals in one judgmanb.

The main questions, then, 'which arise for decision are whetiher 
the Nidadavole estate is impartible, or follows the ordinary Hindu 
Law which goveraa the descent of partible estates ; and whether 
the adoption of Narayya (17) is invalid. This latter question 
depanda maioly on whether the will of Narayya (5) is genuine or 
not, whether it was a sufficienb authority to Papamma Row to 
make the adopdon, aad 'whether the adoption is invalid by reaaon 
of Papaoama Row having been coerced into making it by a threat 
of being criminally prosecuted if she did not do so.

[Their Lordships proceeded to state the history of the previous 
litigation regarding the estates.]

Ad observed by Sir Richard Gjuch in the case of Srimaniu Raja  
Jarlagadda Mallikarjuna v. Srimantu Baja Yarlagadda Durga{l), 
“  the qaestion whether an estate is subject to the ordinary Hindu 
“ Law of succession, or descends according to the rule of primo- 
“ geniture must be decided in each case acoording to the evidene©
“ given in it,” This rule was lately ra-afficmed by the Privy
OouQcil in the XJdayarpaliam case(2).

[Their Lardships then discussed the history and origin of the 
Nidadavole estate,]

It has beau argued that there was no forfeiture in this oaae,
but only the removal of one mombar of the family for misconduct,
and the eubstitution of another; and ia support of this view 
reliance is placed upan the Ramaad caae(3). It is clear, however, 
from exhibits 214 and 20 that if? 'was a cotnplafca forfeiture, and 
that Government considered itself free ' bo convert the estate into 
Havelly, that is, ordinary Goveroment lands, and that it was 
re-granted to the son purely an act of grace. Iq the previous 
litigation the Oourts (including tba Privy Council) have always

m  THE INDIAN LAW REPORTS. [VOL. X X IX .

(3) L .R ., n  I, A., 134 at p. 144. (2) I. L. tJ., 28 Mad , 506.
(3) I.L .R .. 24 Mad., 629.



I’eferred to this trangacfcion as a forfeiture for rebellion, and we see Se i RAJAHYevkaia
no reason to taka auy ofcher view of ilis diaracfcer. In making fehe N abasimha  
re-graiiti, however, to hig son the Govarnmeat did not express any B ow
intention to intserfere with the quality of the estate in regard to its Sbi H ajah 
deseeadibility to heirs. We take it fchafc, in accordance with the a p p & R o w  

principle laid down in the Hansapur case [Baboo Beer Per tab Sahee o th e b s  
V. Maharajah Baj&nder Pertab Saheeil)], and affirmed in the 
Sivaganga case [Mutiu Vaduganadha Tevar v, Dora Singha Tevar{2)] 
the re-grant would nob operate to render it partible if it was 
previously impartible and dascandible to a single heir. It, no 
doubt, rendered the estate the self-acquisition of the new grantee, 
but that would not destroy its character of impartibility if it 
posaaased that character before the forfeiture (Sivaganga case, 
page 308). Oa the other hand if the estate was partible, as we find 
it was in tbe present case, there is nothing in the forfeiture and 
re-grant to affect; that quality of tbe eatafee. The only effect 
would be that it would devolve aa self“acquired, not aa ancestral, 
property. There is nothing in tbe sanxd or in the correspondence 
at tha time to suggast that Gjverament reooguized the estate aa an 
impartible one, or gave it to the grantee with special advertence 
to the fact that he was tbe eldest son of his father.

[Their Lordships then considered the evidence as to tbe 
descendibility of the estate at great length.]

W e find that the estate is not impartible and descendible to a 
single heir, but is partible according to tbe ordinary Hindu Law 
applicable to coparceDary property.

Tbe nest question that arises for decision is whether the will 
of Narayya (5) is genuine or not.

[Their Lordships discussed, at length, the evidence regarding 
tbe exBQution of the will.]

Looking to all the evidence in the case and tbe conduct of the 
various persons interested we have no hesitation in finding that tha 
will of 1864 is genuine.

The authenticity of tbe will being thus established, it follows 
that the authority given in it <}D the widows to adopt is proved.
It is then contended on behalf of the defandanfcs tbafc that author
ity was in itself invalid, because it was a power granted jointly to
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Sai R a ja h  fche fcwo widows, whereas ifc was decided la the Ufchumalai case, 
V B N K a T A

Narasiimba A n n a p u r n i  N a c h ia r  v. F o r b e s i l } ,  fehafc oaly  one widow can make an 
adoption and oherefore an aufchorifcy given fco two musfc be illegal.

S r i  r a j a h  
R a n g a v t a

To begin with there is no such ruling in the case referred to. 
All thafe their Lordships have done is to notice with approval a 
Bengal case whara fchrsa widows having been aubhori:^ed to make 
an adopliion ife was held I;ha6i only one could fcake lihe given son in 
adoption so as to constitute heraelf the mother. Bat so far from 
the authority given to more than one widow to adopt being held 
ipso facto invalid, the adoption that was actually made in that ci^a 
by one of the three wido vs under that authority was not disputed 
which it must have baen if the authority to adopt was itself illegal. 
Thera is, therefore, no ground for this contention.

iU THE INDIAN LAW REPORTS. [VOL. X X IX .

The next contention is thafi the authority in this case being to 
the two widows jointly could not be exercised after the death of 
one by the surviving widow. There is no warrant for tbia propo
sition in the will itself, It is true that no provision is naade as to 
what is to happen if one widow diea, no adoption having been 
made during her lifafcime. Bub there is no prohibition that one 
widow alone should not adopt after the death of the other. During 
the lifetime of both it might well be urged that both should 
combine in making the adoption. But that is no ground for 
holding that, when one had died, the authority given to both 
widows was exhausted and did oot remain with the survivor. 
The intention of the teatiator clearly was that the widows should 
enjoy the estate so long aa they liked. He required no immediate 
adoption, which would have nuated the widows from the enjoyment 
of the estate. But he leaves it to them to select their own time 
for making the adoption for the continuation of his line. He was, 
of eoarse, anxious that, for this purpose, an adoption should 
ultimately be made. But this very object would have been 
defeated if, after the death of one widow, the other was not to 
exercise the power. We should not impose limifca and conditions 
on a power which the giver of the power has not himself imposed 
either expressly or impliedly. A Hindu can authorize no one bub 
his widow or widows to make an adoption. ' He cannot aominata 
any one else. He, in fact, has no choice in the mabter. 8 0  that

(1) I.L.R,, 23 Mad., 1,



the authority given to the w idow s here, oould h-a.v6 been given to Ratah
them in no other capacity than that they were his w idows. It was NARASMHit 
by virtue of their status or position as widows that the authority

Ve
wa,3 conferred, and the giving of the authority to both widows 8bi >.iaj&h 
without; any reatrictiong is tanfcaaaounij to giving authority to each. "ippaVo^w 
The ease is analogous to that of a power givea to a parson not io otbebs

his individual capacioy, but as holdiag a particular office sueh as
that of an executor. And ia sueh a case the law is that the power 
conferred on two is not extinguished by the death of one. The 
fact that the widows had a right o f  survivorship in regard to the 
property is a further good argument that the survivor of them also 
bad the right under the husband’s authority bo appoint an heir to 
that property. This disposes of the second objection, and we hold 
that Papamma Eow had full power to make an adoption after the 
death of her eo-widow, Chinnaoama Eow.

The defendants nest seek to set aside the adoption of the 
Medur minor, noS on the ground that all due essentials and 
formalities were not observed in njakicg it, but on tlie ground that 
Papamma Bo^v and the Medur Bani were both coerced into 
making it, and it was therefore void.

To deal with Papamma E ow ’s case first; The evidence is 
overwholmiag that her consent to take the Medur minor in adop
tion, at the time she did, was extorted from her by a threat of 
criminal prosecution for the forgery of a will executed in her 
favour by Yenk'itaramaya (15), the natural father of the Medur 
minor, whom she had at first adopted but whose adoption was 
afterwards sat aside by the Oourts as invalid. The author of this 
threa!) was one Mr. P. Subrahmanya Aiyar, an attorney, novir 
deceased, specially employed by the Court of Wards for taking 
action against Papamnaa Row in respect to her possession of the 
Nidadavole estate.

[Their Lordships considered the evidecce regarding coercion 
and the circumstances under which Papamma E ow ’s consent to the 
adoption was obtained,] •

That eafcabliahes the case set up that Papa,mma Eow was 
coerced according to the deiiaition of ‘ooeroion’ in the Indian 
Oontract Act, into making the adoption, the ‘coercion’ here 
being ‘ criminal intimidation’ as defined in section 603 of th©
Indian Penal Code,
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ast S^JaH Now fche quasfcion arisas whether fchia ccaircioa avoids t,he 
arraagomenfe or only maktsa h  voidable. No aathorifcy is quoted

IN/iKAbluiM  A.
APPA Kow to US showiag that under the 'Hindu L iw ’ an adoption made

Sri Rajah undar coarjioa is ipso facto void, and under the L%w of C jntracca
U&NGAYSA it) ig only voidable. Pap^mma Row lived for many years after this
&PPA B o w  ■ , . . j  . . ,

AtiD oa’HSKS adoption, bat so far from  ever seakiug to SdC it aside, id is clearly
shown, and indeed ic is adujioced, that she fully agreed to it and 
ratified it in every way she could, and for years her chief aaxiecy 
was to maiafiaio aad establish Idas a valid adoption. As no one’s 
interest was prejudoially affected by the subsequent ratification 
before it was made the adoption must be held to sfcind good,

, -It was urged for Bacgayya (l l) and Venkita Nara3imha(l2) 
that ic was the stifling of a ariminal prosacution fehat led to 
Papamma Eow’s consent and such a consideration is opposed to 
public palley and the adoption is thereby rendered void. There
IS no doubt that if euoh had been the casa the agreement would be 
void. Bat wa are unable to say that there was any stifling of a 
public prosecution, in other words, any compounding of a felony, 
for liha simple reason that no felony had been oomanitt'ad and no 
proseoutiou had been started on the footing that a felony had bsan 
eonanaitted. All the caramonies proper to a valid adoption were 
admittedly performad, and the coaolusion we ooma to is that 
though the coereioo to which Papamoja Bow was aubjeoted 
might have justifiad her in repudiating the adoption, yet as 
she did not repudiate it, but always maintained its validity, 
the coercion does not render it invaiid-

As to the alleged ooercioa of the Medur E%ni, only a few 
words need ha sai' .̂ W s find that greit pressure was brought to 
bear upon her to give har infant son in adoption. Her sola objec
tion, however, was that the child would be taken away from her. 
Bat when it was arranged that she should retain the custody of 
the child, she appears to have readily conseatad to give him in 
adoption, as it was graatly to his naaterial advantage to be so 
given. So that, as regards her, there was nothing to vitiate the

adoption. In conclusicn we accordingly decide that the adoption 
was good and valid,

The adoption of Narayya (17) by Papanuma Bow being valid, 
it is nest necessary Co consider what was the effect of that adop
tion as regards tba Medur esfca'ie. That estate was obtaiaed by
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Narayya’s fabher, Veoka*''aratiiavya(l5), by a narbifeioa which he Sbi Rajah

m ade wibh his brofahers befora Narayya,’s birfch. On hia birth N a e &simha

Narayyi booacne a co-sbarec with his father in that eatata. They
w ere  the on ly  m em bers  of  tha jo int family to  w h ich  the eatata 8b i R'«J4H
belonged. Venkafcaramayya subsequently died, aad then Narayya ippa, Eow
beaacQe tha iaab surviviag oaale member of tha family. Dnder the
Mitakshara law, which goverms the parties, the Medur estate than
veatad in Narayya solely and eseluaively, though his mother,
Vaakayaoaoia, eould oiaim naaintanance from it. This was the
state of things when Narayya was adopted by Papamma, and
the question ia diaputQ is whether Narayya ooatinuad to ba the
owner of the estate notwithstianding hi8 adoption, or whether
ha was di^esGed of fehad properby by reason of his being adopted
into another fim ily, There ia no qaeafeion but thAb when one of
several oopircenera leavea hig natural family by being adopted
into aaobhsr family ha ab once loses all hia rights in the copar-
ceaary property, and ha cannot theraaffcer claim to inherit or
suocedd to any property by virbua of his relationships in hia
natural faaaily, Ib is also conceded, on bhe other hand, that if
ha were posaeaaed of any self-aequirad property ab tha time of
adoption, hia right to it would be unaffected by the adoption. But
i}ha oasa wibh which we have to deal is one midway between
these two. The Medur estate was not tha aelf-acqaired property of
Mirayya, nor was it, at the time of adoption, caparcanary property
in which any obher person had a shara. Ib was anoe&bral partible •
proparby which vested solely and absolutely in him becauaa he
was the only surviving meaaber of bha joint family to which ib
previously belonged.

We are awara of only one ease in which the question has bean 
actually decided, and that it is the case o f Bshari Lai Laha 
V, Kailas Ohunder Laha{l).

There Mr. Jastice Amir Ali held that albhough “ adoption 
prioc to the vesting of the inheritance entails loss of bhe right of 
claiming any share in the estate of the adopted peraon’e natural 
father ornabural relabions, yat tha inberast which is onoe vested 
in a son upon the death of a father ia d o s  divesbsd by his aubsa- 
quent adoptioa into another family,”
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Bai RiJiH It; ig however, coabended by same of the parties to the present
V e n k a t a

NABasiMHa. suits that thia view of tha law  is iacorreofc, and i b i s  fcheretore
AtPi^Row Q examia8 the tests of Hiodu law which rafec to dho
Sai Raj H matter. It must be admitted that they are by no means expiicib,
EANG.YXa . . , , 1 . ^  ,

Eow bub wa are of opiaioa thab bhBy do nob reqaua us bo disseoG from
OTHERS of the Oaloutti High Cjurb jusb quoted, and that we

would not be justified iu holding that a pardon adopted loses, 
thereby, any rights of which be is not clearly deprived by the tarms
of the law to which ha is subject.

The texts of Manii which refer to the matter are varses 141 and
142 of chapter IX  and are translated as follows by Buhler at 
page 355 of volume X X V  of bha ‘ S xcred Baokg cf the B ist 
edited by Max Muller :—

141. Of the man who has an adopted (Dibrima) son posses- 
“ sing all good quAlitios, that same (son) shall taka tha iaharitano6f 
“ though brought from another family.

“ 14:2. An adoplied son shall never taka tha family (name) and 
‘ ‘ tiha 63Rafca of his natural fabher ; the fuQecal cake follows th& 
“  family (name) and tha estate, tha faneral offerings of him 
“ who gives (his soa ia adopjion) cea^a (as far a ith a t sou is 
”  concerned).”

The texts of Mauu are to be uudersbool in tha sense in whicb 
fcbey are iafcerpretad by bha Hindu Gommeatafcors of reaogniz^d 
aubhoriby. Tne above tesn is quoted in the Mitakshari, ohapbar I , 
secbioa II, verse 32, and is thus translated at page ■i'22 of Stokes’ 

Hiniiu Law Book^’—  ‘ A given son musfc never claim tha family 
ande^bataof hia natural father. The funeral oblatioa follows the 
family and estate, but of him who hag given away hia son, the- 
obsequies fa il"

In the Dattaki Ohandrika (Stokes’ idem, page 640), the 
reference is as follows i—

" On tha subject (of adoption) Manu says; —

‘ A given son must never claim tha family and estate of his. 
natural father. The funeral caka follows bhe family and estate ; 

“ ‘ but of him who has givan away hia son the obsequies fail.'

" It is declared by iihis, thab through the estiaotion of his filial 
" relatjion from gift alone, bhe property of tha son given in the 
”  esfeata of the giver ceases ; and his relation to the family of thafe 
“ person is annulled,
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“  A n d a ccord in g ly  since estiincbion o f  re la tion  to  fehe fa m ily  Bb i  R a ja h ?

“  (o f th e  natural fa th er) and so  forth  is sh ow n , and as a text n a b a s im h a .
“  re c ite s— ‘ let the father in itia te  ins ow n son s ,’— the in itia tory  Row-

rites even o f  the adop tion , w h ich  ara yet to be com p leted  subsa- Sb i R^j a h '
“ quant to a d o p tio n , are to  be perform ed by the a d o p te r ; but ^ ppa

“  th ose  a lready p erform ed  by  the natural fa th er are n o t to  be a k d  o t h e b s ' 
"  ca n ce lled .”

l^OL. X X IX .] MADRAS SERIES. 449

A gain  M a d h a v y a 's  O om m en tary  aa translated by  D r. B u rne!! 
(page 24, D a y a v ib h a g a ), says “ D attaka  sons d o  not share in  the 
w ealth  o f th eir  natural father. T hus M anu  says :— A D abtrim a 
son  m ay  n ever share in tb e  fam ily  or prop erty  o f b is  natural 
fa th e r ; the p iada  fo llow s  the fam ily  and e s ta te : the fu n era l 
o fferin g  departs from  th e giver (o f a s o n ).”

T d e y  are the princip a l ancien t com inenfcators of specia l au th or
ity  in  South  In d ia . Tha D d ttak a  M im am sa, w h ich  is o f sp ecia l 
au th or ity  in B en ga l, fo llow s  the in terpretation  given  in th e  
D attaka  O handrika. See S tokea ' idem, p a ge  599. T h e Samis' 
passage of M anu is referred  to  in  tha M ayu k ha  (o f specia l 
a u th or ity  in B on abay) ao fo l lo w s :— “ T h erefore  saya M anu  
(ch a p ter  I X ,  V. 2 4 2 ) : ‘ A g iven  son shall n ever  claim  the fam ily  
an d  estate o f  b is n a tu ra l father ; the pinda (the obsequia l ob la tion ) 
w hich  fo llow s  the fa m ily  and the heritege, and the S hraddha and 
oth er funeral cerem on ies  of th e  g iver cease. ”  “  Q o tr a  r ihtha7iu}ah

(m eans) v^h'it goes a long w ith  tb e  fam ily  and the iDhwribance, tbe 
tw o  expregsions being gen era lly  co-exten sive  ’ ”  (M a n d lik ’s ‘ H ind u  
L a w ,’ page 59).

W e do n ot ch ink  th at there is anyth ing  in these passages w h ich  
neeasaarily carries w ith  it the idea  th at the adopted  son is d ivested 
of property  w h ich  is h is ow n  absolu tely  at th e tim e o f  adoption . 
T h e  m ore correct v iew  seem s to  be that by the adoption  the filial 

re la tionsh ip , as th e au th or of tb e  O handrika says, is extingu ished 
in  on e  fam ily  and is created in  the oth er fam ily , and that thereafter 
the person  a d o p te d  ca n n ot olaim  or take any  property  in his 
natural fam ily  b y  v irta e  o f  th e  extinguished jBlial re lationsh ip  
therein . T h e  /a c t  th a t u nder th e  D aya b h a ga  la w  in force in 
B en g a l a e o n  has n o  vested  co*p arcenary  in terest w ith  h is fa th er in 
a n cestra l property  and that h is in terest in ancestra l property ' o f  the 
fa th er on ly  accraea  on  the fa th er ’s death ra th er favours the view 
th a t  Mimamsa w h en  adop tin g  th e in terpretation  o f the Ohandrika,
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S r i E a ja h  h a d a n  m ind fcbe Joss of rights fchafe migbfa accrue b U & f  fcha date o f  
VENKATA'

N&R&siMa4, adopfiioQ ratihar feiia,Q rights feo proparfcy w hich  ba^  a lr te d y  vasfcad', 
appa R o w ,

V '

i Iq  bbe case o( M o m r d m  Koliia  v« Ken  fcha P r iv y
APPa Row Gouoieil referred fco “  wha!; appears fco bo the general ru la  o l H in d 'a  

ANDoajHEss estafee once vastad by saccesFiion or inheribaBce is not;
diveatad by  any aob or incapaciiiy w hich  before auccessiioB wouM ' 
.ha70 foi’ oaad a ground ioc exclu sion  irom  inharitanoa ”  and  held 
'lihati ib had uoi; bean etiiablishad that a w id ow ’s aabata fo:fm 6d a a  
'05C8pfiion liio that rale so fihat ahe shoal.d be d ivested  o l  ifa. by 
“Unehaafeifcy after ib had vasfcad in her. la the pwseob case  W0; wuab 
thold that; it hag nob baan established th at an ancestral eatata 'whiGh 
;has bacom a vastsd in a person  w holly  and abaolutiely prior to  hia* 
:adoptiioQ ia divasfcad by reason of the adoption . W e  tM n k  tbab 
the general rule o f H indu  L a w  referred fco by fcha P r iv y  C on n cil 
applies to bhla oasa, and th a t wa w ould  n ot be juatified in iHa'Posiag 
a d isability  on an adopted son w h ich  ia not clearly  ioapose#  by  th& 

H ind u  L iw .  The vakil fo r  the M edur revergtonera,, ho'Wevar,. 

KQliaa abroagly on fcha op in ion  expressed by  M r. Sarkar afe pages 

H 9 , 120 of his H ind u  L%w, second  ed iiion , published inn 3903 , in 

w hich  he laya dotva fcha princip le th at adop tion  operates aa febo! 

civil death  of the person adopted in hiq nafeiiral fam ily , and as. 

a re -b irth  in hia adoptive fam ily , and he, therefore, holtSs th a t oni 

adoption  the succeasioa opens to all the property  possessed  at tk® 
Sima b y  tha person adopted . T h is v iew  is diraobly app osed  t o  M y„ 

Sarkar’a earlier v iew  as stated  in  hia Tagoxa Leoturaa on  adopfcioE, 
1888, published in 1891 (pages 3b9, B90) in  w h ich  ha states 

"  that aooordmg fco fcha Mifcakshiica L a w , a hoq a cqu ires  b y  birfch 

a righb fco tha anoaabcal properby in the posaeaaion o f th e father, 

a od  an undivided co 'p a rcen a ry  infceresfc ia vested  in h im  aa a 

m em ber of. fcha fam ily  corporafcioa. T he veabing, h ow ev er, is  

“ imperfacti aa the intaresb is liable to  variafcion and a lso t o  

' ‘ asfcincbion by rea son  o f  any subsequent d isqualifioation . T h a  

“  intareab is acquired in fche character o f  a m em ber o f  fcha fam ily ,

“  and w hen .bhab eharacfcer is lo st b y  adopfeion, fche infcerasfc a lso 

“  eaases..; I d fchia w ay y ou  ooay explain as bo h ow  a M ibakshara 

“ son on  being given aw ay by  his father in adop tion  loses  b is  

“  vested interest in fche aBceafcral property ,
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“  B u t lihs quagfcion assum as a difiareab shape w hen fche b o y  is Sri R a ja h  
fa ll ow ner of any  p rop erty  su ch  as whab w as inharibed b y  h im  n&basimha. 

“  from  his naabernal g ran d fa th er or tinclQ before  adop tion . Thera R o w
“  appears bo be n o  reason  w h y  a ch ild given in  adopbioo shou ld  be 8ai R a ja h  
“  divesfcad o f  properby o f w hich  be  is the absolufca m aster ab the 
“  titna of affiliation . An adop tion  does, n o  dou bt, cauae a com plete  &nd o t h e r s

“  ohfinge o i lioeage , pub an end to  the status arising from  the
“  natural relabionghip, and estiD guisb the ca p a city  o f inherifcanoe
“ in  the ch a racter o f a re lation  by  birth ; but it is n ow here
“  rep resen ted  to be equ iva lent bo c iv il death so as to  ex.binguisb. the 
“  adopted  son ’ s ex isting  proprietary r ig h ts .”

A  great deal o f  argamanfc w as addressed bo us w ith  reference to 
th e  exact m ean ing o f the S an skrit w ord  ' ‘haret”  in th e  tesfi o f 
M a n u  w hich  is va riou s ly  translated ‘ ’ c la im ,”  “ tak e ,”  “ share,”  
and w h ich  Sarkar in hia la test w ork  translates “ take a w a y .”  On 
th e on e  aide it was poin ted  ouc that in  aoma o f  th e  slohas of M anu  
th e  aama w ord is translafied and can  properly  be translated on ly  
b y  the w ord  “ in heris” , w hile, on  th e  other side, atten tion  is draw n 
'to at least one passage w here it caanob refer to  in herited  propiarty.
'T he argum ents do nob saem  to bring ua any nearer to  the question  
w h ich  has to  b e  decided .

W e  m ay, h ow ev er, say that w e are nob prepared  to a ccep t M r.
Sarkar’a present view that Manu and the commentatora have
h ith erto  n ot been correob iy  translated , and that this has led to 
■arroneous v iew s as bo the coasec[uano03 w h ioh  flow  from  adop tion .

W e  th ink to o  t b i t  there is great dan ger in  speaking of 
a d op tion  as c iv il dea th  and  a re-birth , and in a ttem p tin g to  
en force  the con aeqaen ces  that m ight be sup posed  bo lo g ic a lly  flow  
ffrom those conceptiions.

I t  is clear from  the passage in  the D attak a  O handrika (page 
>64, Sbokes’ ‘ H in d u  L i w  B o o k s ’ ) w h ich  w e have alraady quoted 
th a t the idea o f  re -b irth  in the n e w  fam ily  is o n ly  partia lly  given 
■affect to , for ib is expressiy  p rov id ed  that the in itia tory  rifces w hich  
th e b oy  has undergone in his natural fam ily  are n ot to be ca n ce lle i 
and perform ed  afresh in his ad op tive  fam ily . H e  is on ly  required 
to  perform  in bhe new  fam ily  th ose  cerem on ies w h ich  h ad  not been 
.perform ed in tha o ld . F or  th e  parpaae o f th ese  cerem oaies there 
is  n o  idea of death  or re-birbh. There is on ly  oa e  con tinuous 
•8siateuo0. I t  w ou ld  be easy to  abQW that; in other respects also tha
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B b iB a ja h  analogy is m islsading. I t  seem s fco us unsa/e to  determ ine the* 
Ven kata  .

wghta of parties by a rafereoog to any suoh analogies, rather than 
by the exact language of tha tests and the general priacip les o f

Sbi R a ja h  the H ia d u  L%w in caaeg whara tha tex is  do not defin itely  decide
RangaY¥\ , ,  ,
AppA B ow  question iraised.

AND OTHhEs connection  w e m ay  obaarve that the D istr ic t Judge has

allow ed M r. Sarkar and others to give evidence on com m issioD  
as to the n^eanicg o f the various tests, and as fco the correct v iew  
of the H indu  L a w  on the question  in dispute. The question  in 
dispute ia not oae  of foreign  law  and w@ are n ot aw are o f  aay  
provision  of the Indian E v id eooa  A ct or other law  w h ich  renders, 
suoh evidence adm issihla in a case like the present.

W e  are of op in ion  th at tha adoptiioa of N a rayya  (17) d id  nob. 
operate in law  to divagti h im  of his rights in fhe iVEedur estate,

Tha reault of our findinga is that Appeals N os. 122  and 123- 
of 1900 and Appeal No. 32 of i.904 muat be diam issed w ith  costs , 
and Appeal N o . 41 of 1904 m ust be a llow ed in regard to  on e -th ird  
of the M edur e^tita inaludiug the m oveables appertain ing to it,, 
and it is disnaigaed ia other respaots. P rop ortion ate  costa  w ill be 
given to both  sides in this, O ourt in  A ppeal N o. 41 of 1904 and in, 
the low er Court in O riginal Suit N o. 44 of 1899.
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