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APPELLATE CIVIL-—-FULL BENCH.

Before Sir Arnold Whate, Chief Justice, Mr. Justice Subrahmania
Ayyar and My, Jusiice Benson.

o 1905. ANNAMALAI CHETTIAR (PLAINTIFF), APPELLANT,
foos 3

Febmary 5, MALAYANDI APPAYA NAIK AND oruErs (DEFENDANTS),
6, 27, RESPONDENTS. ¥

Transfer of Property Act IV of 1824, s 52—Dhe doctrine of lis pendens applies
{0 cases in which decrees are passed on compromise—' Cosnlentious suil or pro-
ceeding,” meaning of.

The dootrine of lis pendens as embodied in section 52 of the Transfer of
Property Act applies to transfers effected during the pendency of a contentious
guit or prooeeding, even when suoh suit or proceeding is subsequently compro-
mised and a dectee passed in pursuance of such compromise, provided such
compromise is not tainted by fraud or collusion.

The word * contentious’ is used in seotion 52 of the Transfer of Property
Aot in the sense in which it is used in Probate Practice and means the opposite
of common form or voluntary business,

Vythinadayyan v. Subramania, (LL R., 14 Mad., 439}, overruled.

Suir by the plaintiff (appellant) to recover from the first
defendant psrsonally, and by sale of the hypothecated properties
the amount due on a hypothecation bond executed by the firsh
defendant and his deesased father on the 11th November 1897 for
Rs. 5,200. Defendants Nos. 2 and 3 ave the undivided sons of
.bhe first defendant. The fourth defendant bad purchased the
properties hypotbecated to the plaintiff in execution of a corm-
promise decree in Original Suit No. 23 of 1897 passed in favour
of the fourth defendant. Among other reliefs the plaintiff asked
for a declaration that the sale to the fourth defendant was fraudu-
lont and eollusive and not hinding on the plaintiff.
" The further facts are stated in the order of refsrence bo the
Full Beneh,

The Bubordinate Judge uphbeld the sale in Original Suit
No. 23 of 1897 and gave the plaintiff a simple money decree.

Plaintiff preferred this appeal.

The case cae in the first instance before (Sir Arnold White,
Chief Justice, and Subrabmania Aywr. 1.}, who made the following

" Appeal No, 165 of 1902, presented against the deores of M.R.Ry.T, M.
Rangachariar, Bubordinate judge of Madura (West), in Ociginal Suit No. 45 of
1900. '
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ORDER OF REFERENCE 7T0 A FuLL BuNCH.—The fourth Agl\maml

ETTIAR
defend&nt the Commercial Bank, having advanced large sums of v.
money o Appayasami Naicker, the Zamindar of Kannivadi, and Mig;j:gm

his gon, obtained on 14th December 1835, a registered agreement  NIEK.
from them whereby inier alia it was provided that the Zamindar
and his son were to execute to the Bank a mortgageon the terms
and conditions sha,ted in the agreament for the amount advanced
and for any further sums that may in pursuvadee of the agreement
be advanced. Pending the execution of the mortgage deed the
Baok was pub in possession of the property mortgaged, and ib
proceeded to collect the rents and dues and manage the property
ag stipulated in the agreement, Part of the property made security
to the Bank, viz, a tract of land in one of the hill villages in
the zamindari was ab the time of the said agreement in the pos-
session of Mr, Nicholson who bad entered on it without right. A
suit was brought by the Zamindar for the recovery of the land
froma Mr. Nicholson, the Bank also being a plaintiff. Possession
wag decreed on the 9sh April 1896, and the decree, with the eonsenk
of the Bank, directed that the delivery of possession was to be fo
the Zamindar,

The Zamindar failed to execute the mortgage to the Bank and
obstructed it from realising the reuts, and otherwise interfered
with its possession. The Bank thereupon on the 26th April 1897
instibuted Original Sait No. 23 of 1897 on the file of the lower
Court to enforece speciﬁc performance of the contract on the part
of the Zamindar and to be secured in quiet and peaceable possession
of the mortgaged property and the enjoyment of itis rights in
accordance with the terms of the mortgage to be executed by the
Zamindar and his son. It prayed, in the alternative, that an
account should bs taken of all the moneys paid by the Bank under
or by virtue of the said agreement, and of the moneys to which it
would be entitled under or by virtue thereof had the mortgage
referred to in the agreement been duly executed, that the Zamindar
and hiz son should be directed to repay the same with interest
thereon, and that, in default, the morbgagedv property or a suffi-
cient part thereof should be sold and the proceeds applied towards
the discharge of the amount found due to the DBank. The
alternative prayer was made with reference to express provisions
in the agresment which created in favour of the Bank a charge
for all moneys due to it in accordance with tbe agreement om
the whole of the property to be included in the instrument of
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mortgage conbemplated to be oxacuted. Pending this suit by the
Bank against the Zamindar and his son, the Zamindar transferred
his right to the land covered by the decrae against Mr. Nicholson,
to bhe plaintiff in the present auis. After this, that is, on the
18th August 1898, the Bank's suit against the Zamindar was
desreed. The decree was in pursuance of & compromise entered
into babtwsen the Bank and the Zamindar. TUnder the compromise
the Bank waived the claim bo spacific performance, the amount
due by the Zmindar to the Bink was settled and fized to bae
thirteen lakhs and fifteen thousand rupaes and was made pavable
with intecest on tho 155h August (900, and, ian defauls, the
mortgagaed property, inclusive of the land tranglerred to the
presens plaintiff, was to be sold in exscution. The Zamindar
having failed bo pay in accotdance with the decree, the land
raferred o with the other proparties made security by the decres
was sold by order of Court and purchased by the Bank itself at
the Court sale,

It was contended in the lower Court by the plaintiff that the
compromise Was fraudulent. It was urged there, asalso before us,
that the amount sebtled as due to the Bank was in excess of what
was veally due to i6, Bust there is no foundation whatever for
these contentions, and we arve satisfied that the compromise was
antared into bond fide and that the sum puyable thereunder to the
Bank wag not in excess of what it was entitled to, The order for
sale in default of payment on the date fixed was the appropriate
relief that would have had > be granted with reference to the
alternative prayer in ths plaint and independently of the provision
{or such an order in the compromise.

Oune of the questions for debermination in the present case is
whether the travsfar to the plaintiff pending the Bauk's suit is
gubjeet to the decree and exaeubion proceadings therein. That
the Bank’s suit had become contautious by garvice of notice on the
defendants before the btransfer to the plaintiff is undisputed.
That the trapsfer was made during the aative prosecution of such
a spit is also undisputed. The only point about whish the parbies
are ab issus is whether the transfer was or was noti affected by the
deoree, haviog regard to the circumstance that the decree was
in pursunnce of a compromise. According to Vythinadayyan v.
Subramania(l), tha question will have to bs answered in the

b,

(1) L L« R., 12 Mad., 449,
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negative. As, howaver, we entertain a doubt as to the soundrese ANNAMALAL

of the rule bherein laid down on the point, we vefer for the
opinion of a Full Bench the question :—

Whether the transfer to the plaintif was nob subject to the
decres and execution proceedings in Original Suit No. 23 of 1897 ?

Toe appeal came on for hearing in due course befors the Full
Bench constituted as above.

Sir V. Bhashyam Ayyangar and the Hon. My, P. S. Sivaswam
Ayyar for appallant.

Mr. E. Norton and S. Srinivasa Ayyangar for ourth respondent.

The other respondants not appaaring in person or by Counsel

The Court expressed the following

OrinioN (Sip ARNOLD WaHiTs, C.J.).—Ta this rolersncs the
qussstion for determination 18 whether the doctrine of lis pendens,
a8 embodied in section 52 of the Transfer of Property Act, applies
when the suit during the pendency of which the transfer takes
place is subsequently compromised and a decree is given in
parsuance of the compromisa; or, in other words, was the case of
Vythinadayyan v. Subramania(l) rightly decided ?

Section 52 of the Transfer of Property Act is in these terms :—

" Duaring the active prosecution in any Court having authority
*in British India, or established beyond the limits of British India

CRETTILR
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“by the Governor-Geperal in Council, of a contentious suit or

“ procesding in which any right to immoveable property is directly
“and specifisally in question, the property cannot be transferred
" or otherwise dealt with by any party to the suit or procesding
""90 ag to affect the rights of any other party thereto under any
* dacras or order which may be made therein, except under the
* authority of the Court and on such terms as it may impose.”

Io snpport of the visw that the section did ool apply in the
cagse of a compromise decree, it was argued that the word
‘ contientious' was introduced for the express purpose of excluding
the operation of the dostrine of lis pendens when the decrse was
a decree by consent, I find myself quite unable to accept this view.
A suit is either contentious or non-contentious, and the fact that
there is a decrée by consent canunot by a sort of relation back
alter the nature and character of the suit. The word contentious
ag 'dishingﬁished. from volﬁntary. or common form, is used to

(1) LL.R., 13 Mad., 439,



ANNAM ALAL
CHRTTIAR

¢,
MALAYANDI
ATPAYA
NAIR.

430 THE INDIAN LAW REPORTS [VOL. XXIX.

describe the jurisdietion of the Courts whose powers were vested
in the Court of Probate by the Probate Aect, 1857. The expression
‘volurtary und contentious jurisdietion and authority ’ oceurs in
sections 3 and 4 of that Act, and the prackice of the Probate
Division is governed by rules which distinguish between conten-
tious and non-contentious business. I think the word contentious
is used in section 52 of the Transfer of Property Act in the zense
in which it is used in the Probate Act and Rales.

'

If the nature of the sulb or proceeding is sueh that no contest
is involved—as in probate common form business—the suit or
precesding iz non-contentious. If a contest is invelved it is
conteutions. I am quite prepared to accept the definition adopted
by the Caleutta High Courb in Upendra Chandra Singh v. Mohri Lal
Marwari(1). With velerance to the autharities bearing upon the
mesning of the words ' contentiona suits’ their Lordships say (p.

 752) “ what we think may be gathered from these cases, however,

*ig that to constitute a sunit ‘contentions,’ it must be a suit, which
*'upon tha face of the proceadings would appeat to involve some
“contention a3 to the right of one or other of the parties in the
" immoveable propsrty, whish ig claimed in the suit, and whether
" there is such a contention may be gathered from the plaint itself,
* or the defence of the defendant, when it is put in. ”

This definition is in accordance with the definition of ' conten-
tion’ contained in the explanation to section 253 A of the
Suceesgion Ack--" By ' contention’ is understood the appearance
of any one in person, or by his recognized agent, or by a pleader
duly appointed to act on his behalf, to oppose the proceeding.”
Tt may be said that the very fact that there is 8 compromise shows
that the suit was origloally contentious. Otherwige there would
bs nothing to eompromise,

With all deference to the learned Judges who decided Vythi-
nadayyan v, Subramania(2), I cannob agree with the view that a
Court in giving a decree in pursuance of & compromise performs a
ministerial and not a judicial function. A decree is none the less
a decree as defined by the Code of Civil Procedure, becanse it
is based on a ocompromise, aund the legal effects of the decres
contemplated by section 375 do not differ from the legal effects of
a decree where the suit has been fought out to the end. The fact
that a decree is given in accordance with the terms which have

Ay YL R, 8L Calo, 745, {2) LL.R., 12 Mad., 430.



VOL' XXIX.] MADRAS SERIES. 431

heen come to between the parties does not prevent the decree being ANNAMAL AT

. e ae . CHETTIAR
the formal expression by the Court of an adjudication on = right ».
claimed or a defence set up within the meaning of the definifion. Mirl‘j;‘i";;m
The test is not—has the Court exercised its mind in deciding the NaIs
terms of the decree ? If it wers, a decres in parsuancs of an award

wou!d not be 'decree.’

As regards the Kinglish authoritiss the principle an which the
doctring of lis pendens is based is laid down by Lord Cranworth in
Bellamy v. Sabine(l). The Lord Chancellor observes:—(p. 578)
“It is scarcely correct to speak of lis pendans as sffecting a
“ purchaser through the doctrine of nobice, though undoubtedly
“the language of the Courts often so describes its operation. It
* affects him nob hecause it amounts to notice, but because the law
“doss not allow litigant pacties to give to obhers, pending ths
“lisigation. rights 60 the property in dispute, so as to prejudice the
' opposite party.”

""Where a litigation is pending bstween a plaintiff and a
“ defendant as to the right to & particular estate, the necsssities of
* mankind require that the decision of the Qsurt in the suij shalt
*be binding, not only on the litigant parties, but also on those
“ who derive title under them by alienations made peading the
‘guit, whether such alienees had or had nob wvotiee of the pending
* proceedings. If this were not so, there could be no certainty that
* the litigation would ever come to an end.” Lord Justice Turner
in giving judgment in the sama case observes:—I(p. 584) "It is,
** ag I thick, a dootrine common to the Courts both of Law and of
* Equity, and rests, as I apprehend, upon this foundation—that it
‘" would plainly be impossible that any action or suit could be
"brought to a successful bermidaﬁion. if alienations pendente lite
" wera permitted to prevail. The plaintiff would be liable in every
‘‘eagse to be defeated by the defendant’s alienating before the
‘*judgment or decree, and would be driven to commence his
‘" proceedings dez novo, subject sgain to be defeated by the same
“ gourase of proceeding.” A general order of Liord Bacon of 1649
which is oitad by the Liord Justice (p. 585) is in these terms :—'' No
‘' decree bindeth any that eometh in bond fide by conveyance from
“the defendant before the bill exhibited, and is made no party,
“ neither by bill nor order; but where he comes in pendente lite,
" and while the suit is in full prosecution, and withont any ecolour

(1)1 DeG. & J,, 566,
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‘' of allowanca or privity of the Court, there regularly the decree
" bindeth.” '

I can find nothing in the judgments in Bellamy v. Sabine(l)
which is the leading Eoglish case upon the subject, which suggests.
that the doectrine of lis pendens does not operate when the decree.
of the Court ig a decree based upon a compromise.

On the other hand, our attention was called to the ecase of
Landon v. Morris(2) where it was held that a decree taken pro.
confesso wag binding on a purchagser who had entered into &
contraet after the filing of the bill. Qur attention was also called:
to an old case reported in 2 Freeman—' Decree by consent, for a.
lease, or other personal eatate, shall bind purchasers, otherwiss,
gaid the ILiord Keeper, you will blow up the Court of Chancery’
[see Windham v. Windham(3)]. This report, however, is too.
meagre to be of any value. Moreover, it would appear that the.
decree was in connection with personal estata.

With regard to the Indian authorities in Kailas Chandra Ghose -
v. Fulchand Jaharri(4), thers was a consent order and it wag. |
held the doctrine did not apply. The order by comsent was of a.
very special character, being an order for the sale of property to
provide fands for the payment of costs. Moreover the decision of
the Appellate Court of which Sir Richard Couch was a member-
wag based not on the ground of the; order having been made by
congent but on the ground that the defendant had notice of the
plaintifi’s claim (see pp. 489 and 490). It does nmot seem to we.
eagy to reconcile Sir Richard Couch's judgwent in this case with =
the principles of the doetrine of lis pendens as enunciated by Lord.
Cranworth., In a case which came before Sir Richard Coueh. -
three years later [Ruj Kishen Mookerjee v. Radha Madhub Holdar(5)],
where it was held that a purchaser under an execution was bound
by a lis pendens, this deecision was not rveferred to. In Kishory. '
Mohun Roy v. Mahomed XMujafar Hossein(6), there is no doubt an'.
obiter dectum which is in favour of the view which was contended
for by Sir Bhashyam Ayyangar, viz, that the dootrine did nos .
apply in bhe case of a compromise decrse. In Upendra Chandra .
Singh v. Mohri Lal Marwari(7), the suits which were held to

(1) De G. & J., 5664

(2) 2 L.J. Ch., 85 (more fully reported 5 Bim., 247).

(3) 22 Eng, Rep., 1103, (4) 8 BJIL.R., 474,

{5) 21 W.R., 349, (6) L.L.R. 18, Calc., 188..
{7} 1.L.R., 81 Cal., 745,
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be nof ‘contentious’ within the meaning of section 52 ware ANNAMATLAIL

. CHETTTAL
undefonded suits for moneys due on mortgages by sale of the o
: ; - : C v . MALAYANDI
properties, in which no question as to the righ% to the properties ADPAYA
was involved., NaiE.

I think section 52 of the Transfer of Property Act should be
construed as applying to the case of a compromisa decree in the
absence, of coucse, of anything in the nature of fraud or collusion:
This seems to bs the nataral eoastraction of the ssction and ik
is In acaardance with the prineiplss on which tne doctrime of lis
pendens is based.

With all respect I think the case of Vythinadayyan v. Subra-
mania(l) was wrongly decided and 1 am of opinion thab the apswer
to the question referred to us should be that tha transfer to the
plaintiff was subject to the decree and execubion procsedings in
Original Suit No. 23 of 1897.

SUBRAHMANIA AYYAR, J.—I am also of the same opinjon.
Of course the words ''under any decrse or order made therein’ in
gection 52 of the Transfer of Property Act upon their face lend no
support to the argument of Sir V. Bhashyam Ayyangar on behalf
of the appellant, that the fact of the Baunk’s decrew having been
pagsed In a compromise renders it uoavailing as against him. Bub
the argument was put thus: the word 'therein ’ after ' decree or
order” in the section refers back tothe words " contentious suit
or proceeding - and though in the present instancs the suit was
contentious up to the time the sompromise was entered info, it
ceased to he such when that was coucluded ; cousequently the
decree in question was not a decras of the description contemplated
by the section. The argument of course agsumes that the phrase
"eontentious suit or procesding ’* in the section covers only a suit
or procesding in which the parbies ars actually disputing and that
ouly so long as the actusl conbest continues. In my opinion the
word ‘contentious’ iz employed ia quite a different sense, viz., that
in which Blackstone uses it in the passage ecited in the recent New
Baglish Dietionary by Dr, Murray, that passags runs:—I pags
by such Feclesiastical Courts, as have only what is called a
voluntary and not 4 coutentions jurisiiction; which ars merely
concerned in doing or sslling what no one opposes, and which
keep an open office for that purpase (as granting dispensations,
licensas, faculbies and other remnants of the papal extorbions), hub

(1) LL.R:, 12 Mag., 439,
14 Mad.—55
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do nobt concern themselves with administering redress to any
injury [Blackstone’s ‘Commentaries,’ VI edn, (1774), Vol. III,
p. 66]. Ths contentions jurisdietion here spoken of is obviously
that by invoking which a party having a diffarence with aocther
puts the iaw in mobion as against his adversary, in sonbradistine-
tien bo jurisdiction by barasortel to in masters which ex hypothes:
admit of no opposition. The samse idea ig conveyed in Stroud’s
* Judirial Dictionary ' when the author in ezplaining tha ferm
*eoutantious’ obssrves that contentiousz business is the opposite of
sommon f{orm husicess. This interpratation is also in eonlormity
with the opinion of Dr. Ghoss who in hiz learned work on
Mortgages points oub that the term ' contentious proceeding” in
the sschion hag baan boyrrowad from Peobats Practics ; where of
gouree it merely meauns a procesling in which there are adversary
parties (III edn. p. 794). The unsoundness of the other view
will bs clearly ssan if tha startling consequenes involved In it is
boroe in mind, for, azsording o Sir V. Bhashyam Ayyangar a decree
passel ex parte, or on confession, or ay the result of the defendant
abandoning a dafeacs sab up would, equally with a compromise
deeraz, nob avail the sass2siful parby a8 against a transferee
pendente lite irom bthe defendant, This is victually to abolish  the
salutary doctrine of lis pendens completely, inasmuch as a defend-
ant degirous of defeating ths plaintiff, however good his title
may b3, has only bto transfer the property in litigation to a third
party and abstain from doing auything in the suit, The essence
of the doctrins of lis pend ns undoubtedly is that where & proceed-
ing betore a Court exsrcizing contentious jurisdietion is honestly
brought to & termination in one of the modes which the law
permits it to be btermianated by and a decision of the Court is
ohtained, such decision is binding upon all persons who claim title
by virtue of a sransler pending the litigation. With reference
to thiz underlying prineciple there iz no concseivable reason for
atbacbing greator officacy to a decision arrived at after aciual
contest than to dacisions arrived at obherwise.

Pagssing to the aushoribies the only decision which confliots with
the view we are mow taking is Vythinadayyan v. Subramania{l)
decided by ths late Chief Justice' and Parker, J. At page 449 of
the report the words ‘' daesision of the Court’™ are italicised, it
being apparently thereby impled that a decree in pursusnge of a

(1) I.L.R., 12 Mal., 439
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compromise i nob a decisicn by the Court for the purposes of lis
pendens. Tais, as appaars from what follows in the judgment, is
obviously due to the effect sscribed hy the learned Judges to
Jenkins v. Robertson(l) which seems o bave heen taken as a decision
on the general law, Thai this is not so was pointed out in In 9ie
South American and Mexican Co.(2), where it was laid down that &
judgmens by consent or default is as effective as an estoppel
betweesn ths parties as a judgment whereby the Court exercises its
mind ou a contested ease (ses at pp. 45 and 46). In Kailas Chandra
Ghose v. Pulchand Jaharri(3), also cited by the learned Judges all
that was lsid down was that there was no authority for the
proposition that a transferes pending litigation who does not
become s party to the proceeding is bound by any order whatsoever
pasged therein without reference to what wouid in ithe usual
course take place haviog regard to the nature of she suit, the case
get up in the plaint and the reliel prayed for. In the course of
his judgment Sir Richard Couch expressly abstainsfrom entering
into a consideration of the other effects of iis pendens. It is there-
fore difficult to see how anything in that ease supports the view
that the determinabion of the pracisa dispute in a case, in pursuance
of a compromise, is for that veason avy the lass a decision by the
Court. Be this as it may [Kawlas Chardra Ghose v. Fulchand
Jaharri(3)] does notb seem to be altogether reconcileabls with the two
other decisions of the same High Court to which the attention of
Qolling, C.J., and Parker, J., was not drawn. They are Naduroonissq
Bebee v. Aghur Ali(4), an earlier decision and Raj Kishen Mookerjesv.
Radha Madhub Holdar(5), decided after Kazlas Chandra Ghose v.
Fulchand Jaharri(3), and in both of them compromise deerees wers
held to bind transferees pesdente lite. The judgmenti in the second
of these cases, wherg the doctrine of lis pendens was exhaustively
examined, was delivered by 8Sir Richard Couch bimself and the
conelasion arrived at by him received the complete concurrence
of the Judicial Committee in Radha Madhub Holdar v. Monokur
Mukerjeel8), Nor is it to be supposed, as Sir V. Bhashyam
Ayyangsr suggested, that Hnglish reports furnish no instance
of a decision nob following an actual contiest, having been held
binding on transierees from parties to pending proceedings,

(t} L.R., 1 H.L.3a,, 117 (2) (1893} 1 Ch,,.37.
(3) 8 BoLu R, 474, (4) 7 8.W.R., 103,
(0) 21 W R, 3¢9, (6) L L.R., 15 Calo,, 756atp 761,
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Landon v. Woris(l) cited for the Bank is one such instance. And
Partridge v. Shepard(2), Turner v, B bb(3) and Mcllwrath v. Hol.
lander(4) are American aushorities in all of wbich the Courts held
that compromise decrees prevailed ag against purchasers pendente lite
(' American D.gest,’ Century edition, Vol. 33, col. 1443, a, d snde),

Clearly therefore ths answer to the question proposed must be
in the affirmative,

BErSON, J.—I am also of the same opinion. At the time when
the plaintiff obtained his interest in the properby the suit (Original
Suit No. 23 of 1897) was undounbtedly contentious, and was.
being actively prosecuted. Section 52 of the Transfer of Property
Act therefors applies, and in the words of that section the propstty
could not be transferred by any parby to the wuuit (i.e., by the
Zamindar then a defendant) so as to affect the righhé of any ather
party therete (i.e., the Bavk then a plaintiff), under any decree
which might be made therein, except under the authority of the
Court. It i3 difficult to see how the compromise of the suit
between the parkies subsequent to the transfer can- be held to
render the suit non-contenticus at the time of the transfer or,
indeed, at any tims. Thaz very fact of the compromise shows that
the suit was contentiona. Morvsover, if the compromise of a suit.
were held to render it non-contentious, it would never be safe for
auy party to entsr into & compromise, since by so doing he would
jeopardise the fruits of his decree, which might be made of no
effeet by a bransfer made behind his back by the other party.
I can find no reason why the law shounld be such as to involve
gonsequences 8o completely ab variance with the principles on
which the docbrine of lis pendens is based. T have no doubt thas
the case ol Vythinadayyan v. Subramania(5) was wrongly decided
a8 shown in the judgments of my learned brothers,

The case came on for final hearing in dus eourse before (Sir
Atnold White, Chief Justice, and Subrabmania Ayyar, J.) when
the Court delivered the following judgment.

JUDGMENT.—In accordance with the opinion of the Full Bench:
the appeal failg and is dismizsed with costs.

(112 L.J., Ch, 35; 5 8im. Rep. in Ch., 247.
(2) 71 Cale., 470, (8) 60 Mo., 842.
{4) 73 Mr, 105: (8.0.) 39 A, Rep,, 484, (6) LL.R., 12 Mad,, 489,
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