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APPELLATE CIYIL—I ’ULL BENCH.

Before Sir Arnold White, Chief Justice, Mr, Justice Suhrahmania 
Ayyar and Mr, Justice Benson,

1905- ANNAM ALAI OH BTTIAB (PLAINTIFF), A p p e l l a n t ,
October

19. 24 . V.

F e b r S y  5. M A LA Y A N M  APPAYA N AIK  a n d  o t h e r s  ( D e f e n d a n t s ).

6. 27. BESPONDENTS *

Transfer o f  Property Act I V  o /1 8 2 'i ,  s 52— T h e  doctrine o f  lis pendens a p p l i e s  
io case s  i n  w h i c h  decrees  are  p a s s e d  o n  c o m p r o m is e — ‘C o n te n t io u s  s u i t  or p r o 
ceed ing , '  m e a n i n g  of.

T he doofcrine o f l is  p e n d e n s  as em bod ied  in sec)-.ion 52 of the T ra n sfer o f 
Pcoperfey Act applies to fcranafers effectod d urin g  the pandenoy of a oo a te n tio u s  
salt o t  prooaeding, even w h ea  euoh su it or prooeeding is su b seq u en tly  ootnpno- 
m ised aad  a decree passed in pursuance of such com prom iae, prov ided  such 
oom prom iae is not ta in ted  by fraud  or co llu s io n .

The w ord ‘ contentious’ is used in aeofcion 52 o f the T ran sfer o f P rop erty  
A ct in  the sense in  w h ich  it  is used in  P robate  P ractice  and  m eans the op p osite  
of co m m o n  fo rm  or voluntary buBinsss,

Vythmadayyan  v. Subramania, (I.L K., 12 Mad., 439), overruled.

S u i t  b y  t>he p la in tiff (appallanfc) to  re cov er  from  feiie first 
defendant personaUy, and by sale of the hypobhecatied properfciea 
tbe amount due oa a bypothecafeion bond eseeufeed by the first 
defeadanti and his deceased father on  the 11th  N o v e m b e r  1897 for 
E s . 6 ,200 . Defend ants Nos. 2 and  3 are the u n d iv id ed  son s of 

-the first defendant. T h e  fourth  defendant ba d  pu rch a sed  th e 
properties h ypoth eca ted  to the plaintiff in exeou tion  o f a com ~ 
promise deoree in O riginal Suit N o. 23 of 1897 passed in  fa v o u r  
of the fourth  defendant. A m ong other reliefs the pla in tiff asked 
fo r  a declaration  th at the sale to the fourth  d efen dant waa frau d u 
len t and collusive and n ot binding on  the p la in tiff.

T h e further facts  are stated  in the ord er o f  reference to  tb& 
I ’uli B en ch .

T he Subordinate Judge upheld  the sale in  O rig in a l Suib 
N o . 23 of 1897 and gave the p la in tiff a sim ple m o n e y  decree.

P la in tiff preferred this appeal.

T h e case oam e in  the first in sta n ce  before  {S ir A rn old  "White, 
C hief Justice, and S uhrahm ania  A y y a r, J .), who m ade the following;

® Appeal No, 166 of 1902, presented against the deoree of M .S .R y , T. M. 
Bangaohariar, Subordinate Judge of Madura (West), in Original Suit No. 45 of 
1900.



O b d e r  o p  E e f e r e n c k  10  A F d ll  B e n c h .— T he fourth annamalai 
defendaab, fche Gommercial Bank, having advanced large suma of ' v. '

m on ey  to Appayaaanai N aicker, th e Zanaindar of K an n ivad i, and It JT̂ V ̂
h is son , obta in ed  on  14th  D ecem ber 1895, a registered agreeuaenb N iiK .
from  them  w h ereby  inter alia ib was provided that fche Zanaindar 
and his son w ere to  execu te  Lo the B ank a m ortgage on  the term s 
and con d ition s stated  in  the agreamenfc for th e am ount advanced 
and for any further sum s that m ay  in pursuance of the agreem ent 
be advanced. P en d in g  the execu tion  of the caortgage deed the 
B a n k  w as put in  p ossession  o f  the p rop erty  m ortgaged, and it 
proceeded  to co lle c t  th e rents and dues and m anage the property 
as stipulated in the agreem ent, P art o f the p rop erty  m ade security  
to  fche B ank, v iz  , a tract o f land in one o f the h ill v illages in 
th e  zam indari w as at the tim e o f  the said agreem ent in the p os 
session  of Mr, N ich o lso n  w h o  bad entered o n  it w ith ou t right. A 
su it w as brou gh t by  the Z a m in d a r  for the recovery  of the land 
from  Mr. N ich o lson , the B a n k  a lso  being a p la intiff. P ossession  
w as decreed on  the 9r.h A pril 1896, and fche decree, w ith  the eonsenfe 
o f  fche B ank , d irected  that the d e livery  o f  poeeession  wais to be to- 
the Z am ind ar,

T h e Z d m in d a r failed  to  execu te  fche m ortgage to  the B an k  and 
ob stru cted  it from  realising the rents, and oth erw ise  interfered 
w ith  its possession . T he B a n k  thereupon  on  the 26th  A pril 1897 
in stita ted  O rig in a l S u it N o. 23 o f 1897 on  the i l e  of the lo w e r  
C ou rt to  en force  sp ecific  perform ance  of the con tra ct on  th e part 
o f the Z em in d a r and to be secured  in quiet and peaceable possession  
o f  th e m ortgaged  property  and. the en joy m en t o f  ifcs rights iz> 

accord a n ce  w ith  the term s o f th e m ortgage to  be executed b y  th e  
JZamindar and h is son . Ifc prayed, in fche a lternative, that an 
a ccou n t shou ld  be fcaken of a ll fche m oneys paid  by  fche B a n k  under 
o r  by  virtue o f th e said agreem ent, and o f  th e m on eys to  w h ich  Ifc 
w ou ld  be en titled  under or  by  virfcae th ereof had th e  m ortgage  
referred  to  in  the agreem ent been  du ly executed , th at th e Z am in d a r 

and h is son  sh ou ld  be d irected  to  repay fche sam e w ith  in terest 

th ereon , and. that, in default, th e m ortgaged property  or a saffi> 

o ien t part thereof shou ld  ba sold and the proceeds applied tow ards 

th e discharge of the a m ou n t foun d  due fco th e  B ank. The 

a lternative  prayer was m ade w ith  rafereaoe fco express provisions 

in  th e agreem ent w h ich  created in favour o f the B a n k  a charge 

fo r  all m on eys due to ifc in accord ance w ith  fche agreem ent oq 
th e  w hole  o f  th e property  fco be in clud ed  in the instrum ent of
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ANNAKiiiiAi mortgage oonfcemptated to ba executed. Pending thia suit by the
Bank against the Zamindat and his son, the Zamindar translarrad 
hi3 right to the land covered by the decree against Mr. Nicholson, 

Naik. to the plaintiff in the prssanfe Sul'S. After thia, that is, on the 
18th August 1898, the Bank's suit against the Zamindar wag 
de jreed. The decree was in pursuance of a compromisa entered 
into bafcween the B^nk and tha Zamindar. Undar the compromiBe 
the Bank waived the ciaioi to apacific parformaace, the amount 
due by the Z imindar to the B ink  wag aatfclad and fixed to be 
tbirfceea Ukha and fiftaeo. thougaad rupees and wag made payable 
with iafcece-ib on the 15!:h Auguab 1900, and, io default, the 
mortgaged property, iaclusiva of the land transferred to the 
present phiatiff, waa to ba sold in execution. The Zamiudar 
having failed to pay in accordaace with the decree, the land 
raferred to with the other properties made security by the decree 
wag sold by order of GDurtj and purchaaed by the Bank itself at 
the Oourt sale.

It waa contended in the lower Court by the plaintiff that the 
■oocopromise waa fraudulent. It waa urged therp, aa also before us, 
that the amount sefccled aa due to the Bank waa in escegs of what 
was really due to it. But there is no foundativon whatever iox 
these contenfciona, and we are satisfied that the compromise was 
■entered into hand fide and that the sum p lyable thereunder to the 
Bank waa not in esceas of what it wag entitled to, The order for 
sale in defaulu of payment on the data fixed waa the appropriate 
relief that would have had ti3 ba graated with reference to the 
alternative prayer in the plaint and independently of the provision 
for 3Uoh an order in the oomproaiiaQ.

One of tha qaQstiiona for determimiition in the present case is 
whether the iranafer to the plaintiff panding the Bank’s suit is 
subject to the decree and esaoubion proceedings therein. That 
the B m k ’s suit had become contanbious by sarvioa of Dofcica on the 
defendaata before the transfer to the plaintiff is undisputed, 
That the transfer waa mads during the active proaecation of subh 
a suit is also undisputed. The only point about which the parties 
are at issua is whether the transfer waa or was not affected by the 
decree, having regard to the circumstance that the deoree waa 
in pursuance of a compromise. According to Vytkinadayyan  v. 
Subramdniail), the question will have to be answered in the
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nagafeivQ. As, however, wa eofeertiain a doubt as to the souiidnBaB Ann&malai 
of fcbe rule therein laid down on  the point, we refer for  the CBETTiiB' 
opinioQ of a Full  Bench the quescion Mala j .andi

Whether the transfer to the plaintiff was not subject to the NaiK. 
decree and execution proceedings in Original Suit No. 23 of 1897 ?

Toe appeal came on for hearing in due course before the Full 
Beach coastitated as above.

Sir V. Bhashyam Ayyangar and the Hon. Mr. P. S. Swasivami 
Ayyar for appallant.

Mr. B. Norton and S. Srinivasa Ayyanqar for fourth respondent.

The other respondents not appearing in person or by Counsel

The Court expressed the following

O p in io n  (S ir  A r n o l d  W h i t e , G.J.).— I q this referanca the
quassion for detecminatioD is whether the doctrine of li& pendens^ 
as embodied ia section 52 of the Transfer of Property Act, applies 
whan the suit during the pendency of which the transfer takes 
pla30 ia subsequently compromised and a decree is given in 
pursuaace of the compromiaa ; or, in other words, was the case of 
Vythinadayyan  v. Subramaniail) rightly decided ?

Section 52 of the Transfer of Property Act is in these terms :~

"  During the acbive prosecution in any Court having authority 
in British India, or esfeahlishad beyond the liinita of British India 
by the Governor-Gaooral in Council, of a contentious suit or 
proceeding in which any right to immoveable property ia directly 
and spQjifijally in question, the property cannot be tra,nsferr©d 
or otherwise dealt with by any party to the suit or proceeding 
so as to affect the rights of any other party thereto under any 
dacraa or order which may be made therein, except under th& 
authority of the Court and on such terms as it may impose,”

Id support of fcbe view that the section did not apply in the 
case of a compromise decree, it was argued that the word 
‘ ooofcenfcious’ was introduced for the express purpose of excluding 
the operation of the doctrine of Us pendens when the decree was 
a decree by consent. I find myself quite unable to accept this view.
A suit ia either contentious or non-contentious, and the fact that 
there is a decree by conseat cannot by a sort of relation back 
alter the nature and character of the suit. The word ooutentious 
as distinguished from voluntary, or common form, is used to
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ANNAMAiiM fleacribe the iurisdiction of the Oourta whose powers were vested 
CHT''>TTIA&

V,  in the Court of Probate by the Probate Act, 1857, Tha expression 
"  volurtary and ooatenfcioas juriadictioo and authority ”  occurs in

Naik. sectioas 3 and i  of that Act, and fche practice of the Probata 
Di ’̂iaion is governed by rules which disbinguiah between oonters- 
tioua aod non-coatenfcious business. I think the word conteatioua 
is uaed in SQcfcion 52 of the Transfer of Propert/y Act in the aense 
in which it is uaed in tha Probate Act and Rules.

If the nature of tha suit or proceeding is such that no contest 
is involved— as in probate CQcamon form basineaa— tha suit or 
proceeding is non-confentious. If a contest is involved it 13 

contaatious. I am quite prepared to accept the definition adopted 
by the Calcutta High Court in Upendra Chandra Singh v, MoJiri Lai 
Manvari{l). With reference to the authorities bearing upon tihe 
meaning of the words ‘ contentious suits ’ their Lordships aay (p. 
752) “ what we think may be gathered from these cases, however, 
*' is that to constitute a suit ‘ oontentious,’ it must be a suit, which 
“  upon the face of the proceedings would appear to involve aoraa 
"  contention as to the right of one or other of tihe parties in l;ha 
“  immoveable proparty, which ia claimed in the suit, and whether 
‘ there ia such a contention toay be gathered from the plaint itself, 
or the defence of the defendant, when it is put in. ”

This definition ia in accordance with the definition of ‘ conten
tion ’ coatained in the explanation to section 253 A of the 
Succagsion A c t --"  By ‘ contanfcion ’ is understood the appearance 
of any one in person, or by his recognized agent, or by a pleader 
duly appointed to act on hia behalf, to oppose the proceeding." 
It may be said that the very fact that there is a eomproaiise shows 
that the suit was originally contentious. Otherwise there would 
be nothing to compromise.

With all deference to the learned Judges who decided Vj/thi-
nadayyan v. Sabramania[2i), I cannot agree with the view that a
Court in giving a decraa in pursuance of a oompromiaa parforms a 
ministerial and not a judicial function. A decree is none the less 
a, daoraa as defiaad by the Coda of Civil Procedure, because it
is based on a oompromiae, and tha legal effeoijs of the deorea
contemplated by seobioo 375 do not differ from the legal effects of 
a decree where the suit has been fought out to the end. The iaeb 
that a decree is given in acoordanoa with the barms which have
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been come fco bafcweeD the parfeies does nofe ptevetsb the decree being Anhamaeai 
the formal expression by the Court oi an adjudication on a right 
claimad or a defence set up within the meaning of the defiaition. 1-  ̂jL
The test is not— has the Oourj exercised its mind in deciding the Naik.
terms of the decree ? If it were, a decree in pursuanca of an award
would not be ‘ decree.’

As regards the English authorities the principle on which tha 
doctrine of h s p e n d e v s  is baaed is laid down by Lord Oranworth in
Bellamy v. Sabineil). The Lord Ohancellor observes ;— (p. 578)
“ It ia scarcely correct to speak of Us pendsns as affecting a 

Durohaser through the doctrine of notice, though uodoubtedly 
“  the language of the Courts often so describes its operation. It 
“ affects him not baoause it amounts to notice, but because the law 
" does not allow libigaafi parties to give to others, pending the 
“  liKigatioQ. rights to tha properby in dispute, so as to prejudice tha 
“  opposite party.”

“ Where a litigation is pending batween a plaintiff and a 
“  defendant as to the right tso a particular eatafee, the necessifeiea of 
“  mankind require that the decision of the Gjurt in the suiii shall 
“  be binding, not only on tha litigant parties, bat also on those 
"  who darive title under them by alienations mada pending the 
“ guit, whether such alieneas had or had not notice of the pending 
“  proceedings. If this were not so, there could ba no certainty that 
"  the litigation would ever come to an end." Lord Justice Turner 
in giving judgment in the same case observes:— (p. 584) ‘ ‘ It is,
”  as I thitk, a doctrine common to the Gourfca both of Law and of 
“  Equity, and rests, as I apprehend, upon this foundation— that it 
“  would plainly ba impossible that any action or suit could be 
“  brought to a auccesaful termination, if alienation a pendenU Hie,
”  wera permitted to prevail. The plaintiff would be liable in every 
“  case to ba defeated by the defendant’s alienating before the 
“  judgment or decree, and would be driven to commance his 
“  proceedings de novo, subject again to be defeated by the same 
“  course of proceeding.”  A general order of Lord Bacon of 1649 
which is oitad by the Lord Justice (p. 685) ia in these terms :— " No 
“  deeraa bindeth any that eometh m bo7id fide by conveyance from 
" t h e  defendant before the bill exhibited, and is made no party,
“ neithei: by bill nor order; but where he comes in ,pendmte lite,
“ and while the suit is in full proaeoiation, and witbonb any colour
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N&IE.

annamMjai “  of allowance or privity of the Courb, there regularly the decree, 
Ch e t t ia b

V bindeth.”
MAr.AYANDI

app&i a  I can find nothing in the judgraenfca in Bellamy v. 8abine{l)>
■which is the leading Bngliah ease upon the aubiact, which suggests 
that the doctrine of Us pendens doaa not operate when the decree, 
of the Court is a decree based upon a compromise.

On the other hand, our attention was called to the cape o f 
Landon v. Morris{2) where it was held that a decree taken prô  
confesso was binding on a purchaser who had entered into
eonfcract after the filing of the bill. Our attention wag also called;
to an old case reported in 2 Freeman— ‘ ‘ Decree by coneent, for a 
lease, or other personal estate, shall bind purchasers, otherwiss, 
said the Lord Keeper, you will blow up the Court of Chancery ’ 
[see Windham v. Windhamid,)]. This report, however, is too 

meagre to be of any value. Moreover, it would appear that the 
decree was in connection with persona! estate.

With regard to the Indian authorities in Kailas Chandra Ghose 
V. Fulohand Jaharriii), there was a consent order and it w as, 
held the doctrine did not apply. The order by consent was of a . 
very special character, being an order for the sale of property to 
provide funds for the payment of costs. Moreover the decision of 
the Appellate Court of which Sir Richard Couch was a menQber
was baaed not on the groaad of tha- order having bean noade by
congent but on the grouad that the defendant had notice- of the 
plaintiff’s claim (see pp. 489 and 490). It does not seem to me. 
easy to reconcile Sir Eichard Couch’s judgment in this case with 
the principles of the doctrine of Us pendens as enunciated by Lord , 
Oranworth., In a case which came before Sir Richard Couch 
three years later [Raj Kishen Mooherjae v. Badha Madhub Boldar{d)] i 
where it was held that a purchaser under an execution was bound 
by a Us pendens, this decision was not referred to. In Kishory ,< 
Mohun Roy V. Mahomed Mujaffar Hoasein[G), there is no doubt an , 
obiter dtctum which is in favour of the view which was contended 
for by Sir Bhashyaco Ayyangar, viz., that the doctrine did not , 
apply in the case of a compromise decree. In Upendra Chandra , 
Singh v. Mohri Lai Marwari(l), the suits which were held to
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be not ‘ contentious ’ within tha meaning of section 52 were ANNAMAiiAiGHETTTAU
undefended suits for naonays daa oa mortgages by sale of the q,
properties, in which no question as to the right to tha properties
was involved. Naik.

I think section 52 of the Transfer of Property Act should be 
construed as applying do the caaa of a compromise daoree in the 
absence, of course, of anything ia the nature of fraud or collusion;
This seams to ba the aataral o lOStruaCioQ of tha sectiaa and it 
is in acoor<3anGe witli the prinoiples on which the doctrine of li-9 
pendens ia based.

With all respect I think the case of Vythinad'iyyan v. Subra- 
maniail) was wrongly decided and 1 am of opinion that the answer 
to the Question referred to us should be that the transfer to the 
plaintiff was subject bo the decree and esaeutioa proceedings in 
Original Suit No. 23 of 1897.

SUBBAHMANIA Ay y a r , J.— I am  also of the sam e op in ioa .
Of course the words “ under any decree or order mide therein’ ’ ia 
section 52 of the Transfer of Property Act upon their face lead no 
support to the argument of Sir V. Bhashyam Ayyangar on behalf 
of the appellant, that the fact of the Bank’s decree having beets 
passed 5tt a compromisa readers it uoavailiug as against him. Bub 
the argameat was pot thus: the word ‘ therein ’ after “  decree or 
order” in the section refers biek to the words “ contentious suit 
or proceeding ”  and though in the presenc instance the suit was 
contentious up to the ticae the oompromiee was entered into, it 
ceased to be such when that was concluded ; consequently the 
decree in question was not a deeraa of the description contemplated 
by the section. The argument of course assumes that the phrase 
‘ ‘contentious suit or proceeding ” in the section covers only a suit 
or proceeding in which the p.^rties ara actually disputing and that 
only so long ag the actual cOntast continues. In my opinion the 
w ord ‘contendous’ is employed in quite a different sense, viz., that 
in which Blackstone uses it in tha passage cited in the recent New 
Eoglish Dictionary by Dr. Murray, that passage runs :— I pass 
by such Boclesiastioal Oourt'9, as have only what ig called a 
voluntary and not a contentious iurisiiotion ; which are merely 
concerned in doiqg or saliiag what no one opposesj and which 
keep an open office for that purpDse (as granting dispeaaations, 
licenses, faculties and other reoaoanta of the papal extortions), but
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ANNAM̂ EiAi QQj; concern themselves with adxxsinisteriDg redreag to  aay 
Chktti^E , . p ,

V. Injury [Blacjkatone’a Gommentaries,’ VI edn. (1774), Vol. I l l ,
^APPATA^^ p. 66] . Tha conbentious jurisdietioa hare ^pokan of is obv iou sly  

NiiK. thafc b̂ r iuvokiag which a  paruy having a diffarencja with HoofeLer 
puts ijhe iaw in mofcioa as against hi>̂  adversary, in oonfcradisbinc- 
iioa  fco i urisdiofcioQ t^bareaorfcei bo in oaatitiers which ex hypothesi 
.aamifi of no opposition. The sataa idea is conveyed ia Shroud’s 
■‘ Judiuial Dictioaary ' when the aabhor ia axplaiaing tha term

CO Licentious ’ observes fchat eoQtanfcious businass ia tha opposite of
eOMmoa form baalnasa. This interprebabion is also in ooDformifcy 
■wilih the opio iou  of Dr. Ghose who in his learned work on 
Mortgage? points out; thafc the term “ eoafcenfcious proceeding ”  in 
the sacbioa has baaa bocrowad from Peobua Prachice ; whera of 
oOur®e it merely raean.s a proceeling in which fcbere are advorsary 
parbias (III edD., p. 794). Tha unsoaodnaaa of the ofchar view 
will bi clearly seaa if tbg startling coagaquoueg involved in it is 
boi'DS in mtad, for, aJsorJiag tio Sir V. Bhashyam Ayyaugar a deorea 
passad ex parig, or on coabiisi-jn, oc ag t.ha result of the defendant 
abandoaing a dafeaoa sat up would, equally with a compromiae 
decree, not avail tha saaoassful party as against a transferee 
pendente lite from fcha defendant, This is virtually to abolish the 
salutary doctrine of Us Vindms completaly, inasmuch as a defend
ant desirous of defda,bing thg plainDiff, however good his title 
may ba, has only to traaafer the property ia litigation to a third 
party and absbaia from doing aaybhiog in the suit. The esaenoe
of tha doctrine of ’«s undoubtedly ia that where a proeaed-
ing bafoca a Cjurb osercifiiag coafceafcious juriadicfiion ia honestly 
brought bo a termination in one of the modes which the law 
permits it to ba terminated by and a deeiaioa of the Court is 
obtaiaed, such deBision is binding upon all persona who clain3 title 
by virtue of a transfer pending the Utigation. W ith reference 
to this underlying pnaciple there is no conceivable reason for 
abtiaobing greater efficacy to a decision arrived at after aoLual 
contest bhaa todaoisioQS arrived at otherwise.

Passing to the authoritieg the only decision which oonfliota with 
the view we are now taking is Vythinadayyan v. Subram m ia(l) 
decided by tha late Chief Justice and Parker, J, At page 442 of 
the report the words “ dasision of the Oourfa’ * are italicised, it 
being apparently thereby iajpl’ed that a decree in pursuance of a
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compromise is nob a fiecisioQ by tha Oourb for the purposes of Us annaru lm
Oh b t t ia r

pendem. Tois, aa appaars from whafc follows in the j udgmeDf c ,  ia 
obviously dua to ' fcho etfeGb ascribed by fcbe learned Judges fco MalayaNdi■' APFA-J A
Jsnhins v. i?o6<srtiora(U which seams to have been taken as a decisioo JMjik,
QQ the general law. Thai fchis is not so was pointed oub in In  re 
South Amerioan and Mexican Go.(2), where ib was laid down that a 
judgment; by consent or default 39 a3 effective as an estoppel 
batween fcha parties as a judgmeni; whereby the OoDrfc esarciaes its 
mind on a contested ease (see at pp. 45 and 46). In Kailas Chandra 
GhoSti V.  Fulchand JaharriiS), also cited by the learned Judges all 
that wag laid down was that there was no authority for the 
propositioQ that a tranaferaa pending litigation who does not 
beooma a party to the prooeediag is bound by any order whatsoever 
passed therein without reference to what vouid in tha usual 
course taka place having regard to the nature of the suit, the case 
set up in the plaint and the relief prajed for. In the oourae of 
his iudgment; Sir Richard Couch expressly abstains from entering 
into a consideration of the other eSects of Lis pendens. It is there
fore difficult to see how anything in that ease supports the view 
that tha determinatiou of the preciaa dispute in a case, in pursuance 
of a compromise, is for that reason any the le^s a decision by the 
Court. Ba this as it may [Kailas Ghaiidra Ghose v. Fulchand 
Jaharri{3)] does not seem to be altogether reconcileable with tha two 
other docisiona of the 8am.9 High Oourb bo which the attention of 
Collins, O.J., and Parker, J., was nob dxawn. They are l^aduroonissa 
Bebea v. Agkur an earlier decision and Raj Kishen Mookerjeev.
Radha Madhub Holdarib), decided after Kailas Chandra Ghose v.
Fulchand Jaharri{B), and in both of them compromise deereea were 
held bo bind transferees pendente Lite. The judgment in the second 
of these cases, wher,© tha docttina of Zts pendens was exhaustively 
asamiced, was delivered by Sir Bichard Oouch himself and the 
coaclasion arrived ab by him received tha complafee concurrenee 
of tha Judicial Oommittea in Radka Madhub Holdar v. Monohur 
MukerjeeiQ), Nor is ib bo be supposed, as Sir V. Bhashyam 
Ayyangar suggested, bhab English reports furnish no insfcance 
of a decisioa nol; following an aebual conbasfc, having been held 
binding on braasferaas from parties to pending prooeediiigs.
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(3) 8 B .C .,a ., 474. 7 S .W .B . ,  iOd,
(o ) 21 W .K ., 3 i9 . (6] I  L .R . ,  15 Oalo., 756 aB p 761.



Landon v. a/orns(J) cited for the Bank ia one such instance. And
CH, F'/T'TX R

Partridge v. Shepari{2), Turner v. B bb{d) and McJlwratfi v, HoZ- 
M al-> y& ndi j(j7icZfir(4:) are American auchorifcies in all of wbioh the Courts held 

NiiK. that compromise decrees prevailed as against purchasers pendente, hie.
{' American D.gesfc,’ Century edition, Vol. 33, eol. 1443, a, d and e)»

Clearly therefore the answer to the question proposed must be 
in tba affirmafeivt ,̂ ,

B e n so n , J.— I atn also of the same opinion. At the time when 
the plaiabiii obtaiaed his inbaresb in the property the suit (Original 
Suit No. 23 of 1897) was undoubtedly cootentious, and was 
being actively prosecuted. Section 52 of the Transfer of Pioperty 
Act therefore applies, and in the words of that section the proptrfcy 
could not be transferred by any party to the yuit (j.e., by the 
Zamindar ttien a defendant) so as to affect the rights of any other 
party thereto (i.e., the Bank then a plaintiff), under any decree' 
which mighi; be made therein, except under the 'authority of the 
Court. It ia .difiScuU to aae h jw  the compromise of the suit 
between the parties subsequent to the transfer can ' bo held to 
render the suit non-cjontentious at the time of the transfer or: 
io'-leed, at any time. The very faofc of the compromise shows that 
{jhe suit was contentioua. Moreover, if the compromise of a suit- 
were held to render it non-contentions, it would never be safe for- 
any party to entar into a compromise, since by bo doing he would 
jeopardise the fruits of his decree, which might be made of no' 
eii’eet by a transfer made behind his back by the other party, 
I can fiad no reason why the law should he such a« to involve' 
eoasequences so completely at variaooa with the principles on 
which the dootrine of Us pendens is based. I have no doubt that 
the case of Vythinadayyan v. Subramania{5) was wrongly decided* 
as shown in the judgments of my learned brofcberg,
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Tbe case came on for fiaal hearing in due course before (Sir 
Arnold White, Chief Justice, and Snbrahmania Ayyar, J.) whea 
tbe Oourt delivered the following judgnaent.

J u d g m e n t .— In accordance with the opinion of the Full Bench 
tbe appeal fails and is diemissed veith costs.

( ] )  2 L .J .,  Cb. 35 ; 5 S im . R ep . in  C h., 247.
(9) 71 O a lc . 470. fa) 60 M o .. 842.
{4; 73 M ''. , 105: (8 .C .) 39 A m .  B ep ,, (5) I .L .R . ,  12 M ad., 489.


