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Before Mr. Justice Prinsep and Mr, Justice (" Kinealy,
BHOLA NATH ROY (Derexpast) », RAKHAL DASS MUKHERJI
(PLAINTIFR.)®
Hindu law, Bengal—Succession to Eslate of deceased brother~—Half blood
and whole blood —Sons of sisters,

Under the Bengal School of Hindu law sons of sisters of the half
blood are entitled to succeed equally with sons of sisters of the whole blood
to the property of a deceased brother,

THIS was a suit by tho ‘plaintiff, claiming, as one of the
reversionary heirs of ome Obhoy Churn Banerji, deceased,
possession of a moiety of certain propertics in the possession
of the defendant. The relationship of the parties was not dis-
puted. Obhoy Churn died in 1848, leaving a wife who died in
1850, whereupon his mother Debi Sundari succeeded.to the
property and died in 1874 The plaintiff and the defendant are
grandsons of Kalinath (Obhoy Churn’s father) by two: daughters
of two wives. The mother of the defendant was the sister of
Obhoy Churn, and the mother of tho plaintiff was his step-sister.
The defendant contended that under the Hindu law he was
entitled to succeed on the death of Debi Sundari to the “entirety
of the property left by Obhoy Churn, and that the plaintiff was
not entitled to inherit.

The plaintiff obtained a decree inthe Court of first instance
which was confirmed on appeal. The defendant appealed to” the
High Court. ‘

‘Baboo GQuru Dag Banerji (with him Baboo Golap Chunder
Shastri) for the appellant,

(1) The half sister’s son does not confer the same amount of
spiritual benefit as the full sister’s son, inasmuch as the latter
offers oblations to the mother of the deceased which the former
does not.  (See Dyabhaga, chap, X1, 8. VI, paragraphs 2 and 3.
Roghumandan—Sradh-Tatiwae). ’

" #Appeal from Appelld’te’ Decreo No. 1485 of 1882, against the decree of
P. Dickens, Esq., Judge of Nuddea, dated 1lth May 1882, affirming. the
decree of Baboo Bhagwan Chunder Chatterji, Munsiff of that District, dated

“85th November 1880,
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(2) Heirs of the full blood are preferred to those of the hajjIf
blood. , (See Dyabhaga, ib.y

. (3) C’olebmolbes Translation of Srilcriehna’@ Synopsaii of

Tee
with the original text as given in any edmon of the Dgablaga
current in Bengal. The text, as given in the, edition of 1829,
published “under the authorlty of the Ceneral Committee of
Public Instruction, runs thus: ¢ In default of him, the father's
daughter s son, He is the uterine sister’s son; in default of him,
the half sister's son as well” The text, as given in the edition
of 1829, pubhshed by the late Pund1t Bhurut Chunder Seromoney
and the text, as given in the edition, pubhshed by the late Baboo
Prosonno Coomar Tagore under the siperintendence of the
sate learned Pundit, both support our contention:

(4) The only original authority that goes against the appel-
lant's contention is the opinion of Chudamoney, cited by S? i
Terishna’in his Dyakrama-Sanghrahe with which Srikrishna can
be said to agree by implication only. ‘
* Baboo Rask Behari Ghose for the respondent.

" The following judgments were delivered :—

Prixsep, J.—The point in issue in this appeal is; whether sons
of sisters of the whole or half Blood are entitled to succeed
equally to the estate of a deceased brother. The lower Courts
have held that they inkerit equally. )

As an authority for this propositionsthere is a translation of
Dy yakrama-Samghraha of Srilrishng  Tarkalankara by Mr.
Wynch, chap. I, s, 10, cl. 1 in which asan authority the opinion of
Acharrye Chudamoney is given. That: this was ‘Srikiishnia’s
opinion is-confirmed by & reference: made to it in o commentary
by Jagunnatha Tarkapanchanana (ses ‘book V, chap: 8, s 1),
or in the edition of 1874, published by Higginbotharn & Co.
vol. 2, p. 566. From this we learn that some fifty years aftor
Shrifer zslma Tarkalankara, Jugannatha Tafr'lcapanc’lmnam

who ‘was & great authority in all matters” connected with

Hindu law, and probably may have been a contefaporary ‘of ! Qv-‘r-
krishna, distinctly states Srikrishnad’s opinion to the same effect
as has been ;plesented in the translation by Mt :Wynch. ‘In
1829, Mr. Macnaghten, in his well-known book on the - principles
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Hindu law, evidently having in his mind these authorities,
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axpresses his opinion that according to the most approved grora Natn

authorities, there should be no distinction hetween the sisters’
son of the whole and half bleod. See page 28 of the edition
published by Higginbotham & Co. in 1874,

In 1859 Baboo Shama Charan Strear, who is generally
accepted 'as an authority on Hindu law, in his Fyavasthd
Darpana, 2nd ed., page 265, refers to this opinion as being that of
authors respected and followed, but at the same time he gives
his own opinion to the contrary, and gives reasons for the same.
The reasons for the contrary opinion are that superior spiritual
benefits by oblations are conferred by the sons of the sister of the
full blood. But, we find, that in the opinion of Srikirshna quoted
by Jagannathe, it islaid down that this is not so—that is, the
sons of both sisters, whether they be sisters of the whole or full
blood, offer the same oblations, and therefore rank equally in
their rights of succession to inheritance. The opinion is thus
expressed, “ but no distinction is taken inthe case of daughter’s
sons, because the maternal grandmother does not share the
funeral cake offered by her daughter's son.”

1t is, however, pressed on ug that the translation of the com-
mentary by Mr: Colebrooke is not altogether correct, and more
recent editions, the first of which bears date 1829, are laid
before us as reproducingsthe correct version. “Now, as I have
already stated, ali the previous auth&nties are unanimous to, the
contrary. In the edition of 1829 there is no réference mads to
the previous mistake, and looking' to the context there secms
reason to believe that the word (g%oira) introduced there would
give a different meaning and is an interpolation.

The only other direct authority on this point is the Vyavas-
tha, published by Mr. Macnaghten in his book ; it is- to be
found at page 86 of the second volume, in which the Pundit, te
whom the point ave are now called upon to decide was pointedly
referred in 1826, dtclares that there 1s o difference between
sons of sisters of the whole and half bloot.

_ Under such circumstances, I am unable to come to any vther
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conctusion  than that arrived at by the lower Courts. The

BHOLA NaTH appeal must, therefore be dlsmlssed with costs.
Rox

178
BARHAL
Dasny

- O'KingALy, J—I concur in the decision arrived atby my
learned brother. - In this case we have to determme what is the

MuksEmiL law of inheritance which prevails in Bengal, in regard to father’s,

daughterssous, and whether there is. any distinction between,
the son of & sister of the whole blood and the son of a sister of
the half lood.

The contention raised on behalf of the appellant is that ac-
cording to Srilrishna Tarkalankara sister's sons of the whole
blood took before sister’s sons of the half blood He bases his
contention on three grounds : fissf, spiritual beneﬁt and seoom{
that in the edition of 1829 of Srikrishna’s recapitulation  of
the line of inheritance, there the word tadwava (S#S{T) between'v
these two. classes, which shows that they did not take together
but that one was postponed tothe other. Thirdly, that: in two
subsequent editions of 1850 and 1860, bot.h of which were:
edited by the same gentleman, the word tadwavae (S%SL3) ap--
pears in a subsequent part of the recapitulation which refers to
the succession of paternal grandfather’s daughter's sons. Con-
sequently there can be no doubt that the word (w¥etrd) in the
edition of 1829 must be considered to be correct,

Putting aside for the: moment any discussion as to the law
which as actually prevailed in Bengal upstothe present time, we
find that Colebraoke, on a cormparison of those copies of the recapi-
tulatmn declared that sister’s sons of the whole blood and of the
half blood take together ; that in 1829, the word tadwavae was
interpolated by persons whom we do not know, or on what anthor-
ity we donot know, and that in 1853 and 1860, the word tadwavcc’
(e¥sity) was inserted in another place for reasong equally un-
known, It seems to me that even in this state of circurnstances,
it would be difficult to conclude that™ Colehrovke's translation i
incorrect. 'The difficulty becomes msupera,ble when we refer to
the other authorities.  In the Dyakmma-ﬁ’anglm s, chap I
s. 10, para. 1, Smkmskmo states s follows: « Accerdmg “to
Acharrya O’Imdamoney, tho son of the proprietor’s own sister, and
the son. of bis half sister; have an equal right of inheritance”  So
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that if we hold that Colebrooke’s translation . is incorrect, we 1884
‘must start with the proposition that Srikrishne has in ong book fora Narsm
said one thing, and in another ‘something directly contradictory., — RO¥
This, though péssible, is very improbable. But I think that all RAKTAL
doubt on that point is set at vest by referring to the commentary Mugzizin,
by the learned lawyer of about the time of Sir William Jones.
I refer to the commentary of Jagannathae Tarkapanchanana. In
book V, chapter 8, s 1,it is stated asfollows: “In the suc-
cossion of brother’s sons, a distinction between the whole and half
blood must be understood, not in the case of daughter's soms.
But some lawyers consider it as the opinion of Jimutavohana
that, in the succession of the sons of the father's daughters and
so forth, a distinetion is taken between uterine and half-sisters.
Herein Svikrishna Tarkalankera does not acquiesce, because
no law is found empressly declaring the participation of & mater-
nal grand-mother in the funeral cake offered to the maternal
grandfather.” We haive, therefore, not only the opinion’ of Sri-
krishna himself, byt of another very eminent lawyer, stating that
this is Srikrishne’s opinion. - I think that this must put an end to
any doubt that may be entertained as to the correctness™ of Cole-
brooke's translation. From the time of ‘Srikrishne to 1809, Cole-
brooke's time, this was the recognized law. Tn 1829, Sir William
Macnaghten said: “There is a difference of opinion among dif-
forent writers of the Bengal school as to the whole and half blood ‘
some maintaining that an_uterine sister’s son exctudes the son of a
sister of the half blood but according to the ‘most approved ‘
authorities there should be no distinctifn. . A sister's danghter
is nowhere enumerated in the order of heirs.” This opinion he
supports by the opinion of a Pundit of the - Zillah Court-in the
Jungle Mehal, dated 1826.
Next in succession is the opinion of Shama Charvan Sirear, &
gcntleman well known for his knowledge of Hmdu law. At
page 265 of the seoond edition of his book, Wutten &bottt the
year 1860, he says, 1efer11ng to theright of sister’s. son_ to: inherit ;
“ Although the cpinion of the aforesaid authors is 'respeatecl and
' followed yet it mudt be adsitted that the distinetion’ madein
the commentaries above alluded +to is n&ither unreasonable. ‘nor
inconsistent, based as it is not only in wreference fo the whole
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jes¢ blood, butalso on cobsideration of the sons of the sister, paterfial

Buonr Mazr aunt and grandfathex's sister of the whole blood, conferring c?’m-
Rox pamtwely more benefib than the sons of those of-half blood.

mx?:‘ﬁm Therefore it appears to me that ah unbroken series of authority

Mugﬁsmim, from the time of Srikrishna to the year 1860, show ‘that the law

’ prevailing in Bengal makes no distinction between "the sons of

sisters, - Nor does it appear, oven discussing the question on the

ground of spivitual benefif, that the appellant should succeed,

Tn the reference, which I bave already made to Srikriskna's

opinion, it is stated that, as far as spiritual benefit 48 concerned,

there is no difference, and there :can be no difference between

that which is derived from the sons offering oblation to a maternal

grandfather, because in those oblations the maternal grandmother

obtains no part. Whether, therefore, we look at the law . prevailing

in Bengal, or at the doctrine of spiritual benefit, the result is the

same, and the conclusion that we have arrived at is, that no dis-

tinction is made between the sister's sons. of - the whole and half

blood: The appeal is dismissed with costs.
- Appeal dismitssed.

Before Mr. Justice Prinsep and Mr, Justics ‘Macpharson;

TRI}?URA SUNDARI- axp orusrs (Osigcrops) AvpriLants v, DURGA:
CHURN PAL AND orTHERS (AUOLION<PUROHASDRS) RespoNDENTS,*

188L Bale proclamation, Irregularity in servive &f—Execution sale of groups: of
September 18, o operty under ong decree—Irr regularify and damnqe, their .necessary velds
_ dton—Code of Qivil Procedure (Act .XZV of 1882), ss. 289, and 811

The words “on the spotwhere the property i nttftched” in. 8, 289 of
the Civil Procedme Code refer to each property attfxched and not to 4§
group of separate properties attached under one pxoceedmg or order in one‘
execution case, and therefore -when  distinet propetmes are proclam\ed fm
salein one “execution the omission to affix a copy of the proclamation in

each of such properties amounts fo ‘s irrogularity  in. the publichtion’ of
- the sale,

Held, also, that where there i3 no ev1dence to connect the two elements of.
megulnmty and injury under s. 311, it ‘must eappear, before o :Caurt
‘can set aside an execution sale, that the mjmy complmned of 1§ the ranson~
“able and natural cansequence of the nregulumty, and attf butable tu it alonc

“* Appeals from Omgmal Orders Nos, %6 and 373 of 1883 agmnst the

ordera of Baboo Krishpa Ohunder: Chatter]l Tirst Subordinate J udge. of
Backergunj, dated the 13th of Aagust 1883,



