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Before Mr. Justice Subrahmania Ayyar and Mr. Justice Bemon,

GOVINDA BHATTA (Pl i i n t i f p ). A p p e l l a n t ,

V.

1906 NARAIN BHATTA a n d  o t h e r s  ( D e f e n d a n t s ), R e s p o n d e n t s *
March 15.

Transfer of Property Act IV  oi 1882, ss. 99, -Holder o f  usufructuary mortgage
attaching mortqvged property for a decree on an independent claim may sue
un der s 67 on the m or tgage .

Where a usuftuofcaaty mortga^ea, who had no right to sue for hia morlgiiga 
amount, obUined a daorea agiinsfi bhe mjrCgi"or oa a ol.iirn independent of the 
mortgage and in exeoution of such deorea ficsaohod iha iadecast o£ the moctgagoc 
in the mortgaged properfciea:

Held, that he was enfcifcled uodar fcha pfoviaiona of Hsction 99 o£ the Tranafer 
of Property Act to bring a auit on hia mortgage under section 67 of the Act,

The decree ia such a suit should be oae for the sale of the property free from 
the raortgage olaitn and for the applioatioa of the gale-prooeads in satiBfaotion of 
the mortgages on tha pcopacty, the balance if any to be applied towards the 
claim uadec attaohmeat.

Th e  plaintiff held a usufructuary morbgage on the plaint properties 
of whioh defendants Nos. 1 to 5 were ownera. The plaintiff, in 
esecufiion of a decree for rant againgfc the defdndaufcs, attached the 
equity of redemption in the plaint lands and instituted this suit 
under saetion 99 of the Tranafar of Property Act for a declaration 
that he was entitled to recover hia dacrae Q,t.Bount by s?al0 of the 
equity of reflecnption. The Court of Firat Instance and the lower 
Appellate- Oourfc held that, as ha was a usufructuai?y mortgagae, he 
could not sue for a sale under section 67 of the Transfer of Property 
Act and that, as the attachment created no charge on the property 
he could not bring such a suit under section 100 of the Act, His 
auiB was therefore dismissed.

Plaintiff preferred fehia second appeal,

K. Naraynna Rau for appellant,

V. Ryrv- Mambiat for respondents.

Judgm ent.— W e think that tha decreea of tha Oourta below 
are not correct. The question !?hat is raised in this case has to be

* Second Appeal No. 154 of 1904, presented againflt; the deoree of H . O. D. 
Harding, Esq., District Judge of South Cf'nara, in Appeal Boit Nc, 142 of 1902, 
ptepented against the deorea of M .R .Ey. T. Jeevaji Kow,District Munaif of Putturi 
in Original Suit No. 508 of 1901,
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'^efcermined with reference to saotioa 99 of fcha Transfer of 
Property Act read with eeobioa 67. No doubt if the afctachmenii 
liad been made on account of the mortgage money itself decreed 
ia  a suit which was nob brought for the sale of the mortgaged 
’property, than the suit would be, and nhould be one upon the 
mortgage, under section 67. The present suit, however, is one 
where the plaintiff has no right to sue upon the mortgage held by 
(him, it being a usufructuary mortgage. The claim which he has 
'to enforce is one which arose independently of the mortgage and 
’fin respect of which he has attached tha interest of the mortgagor.

As under section 99 he cannot enforce this claim without; a 
'further suit for sale, in follows that he is entitlei to maintain a 
-auib for that purpose. Having regard co tha object of section 99 
the decree to be made in such a suit should nob be merely for the 
sale of the equity of redemption, but should be for the Bale of the 
property free from the mortgage claim of the plaintiff, and the sale 
proceeds should be applied, in the first instance, to the discharge 
of the mortgages on the property in t h e  order of their priority, 
and the surplus, if any, towards the satisfaction of the plaintiff’s 
claim under the attachment so far as may be necessary. Tha cases 
of Jadub Lall Shaw Ghowdhry v. Madhub Lall Shaw Ghotudhryil), 
Azim-ullah v. Najm-un- Wissa(2) and Mahabir Singh v. Saira 
Bibi{S) are distinguishable from the present case since in none of 
them wag there a subsisting attachment entitling the piaintitf 
to  sue under section 67. Ib appears from the District Munsif’a 
judgment that the plainticC offered to amend bis plaint so as to 
enable the Oourt to pass tha proper decree as indicsated above. 
W e think tbatthia should have been allowed.

We, therefore, set aside the deoreea of tha Courts below and 
remand the suit to the District Mungif’s Court for diapcsal accord­
ing to law. If tha stamp paid by the plaintiff is not auffident for 
tha plaint whan amended, the extra stamp duty should be levied. 
Costa in this and in tha lower Appellate Court will be costs in 
the suit.
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(1) I .L  R., 21 Calo., 34. (2) ,1 6  A.H., 41B.
(-S) I .L .R ., 17 AIJ., 520.
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