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APPELLATE CIVIL.

Before Sir 8. Subrahmania Ayydr. Offisiating Chief Justice, and
My, Justice Sankaran Nair.

NANNUVIEN AND ANROTHER (PLAINTIFFS), APPELLANTS,

0.
MUTHUSAMI DIKSHADAR AND OTHERS (DEFENDAKTS
Nos. 1, 2, ¢ AND 5 AND LIEGAL REPRESENTATIVES
oF THIRD DEFENDANTS), RESPONDENTS *

Transfer of Proverty Act IV of 1832, 5. 99—~Nof merely declavatory of old law—
Purchase by mortgagee of equity of redemption tn executiors of decree nol
based on morigage—~E(fect of on the rights of sons of mortgagor.

Bection 99 of the Transfer of Property Aet is not merely declaratory of
‘what svas accepted and enforced as law before the passing of the Act and effect
-ought not to ba given to the new restrictions imposed by that section so as to
:give them retrospective operation,

Muthuyaman Chetly v, Eitappasami, (LL.R., 32 Mad., 872). distinguished.

When the morigagee, at a Court-sale perfected before tha passing of the
Act, and brought about in respect of a claim independent of the mortgage,
purchases the right of redemption in the mortgaged property, such purchass
passes to him the whole interest as effectually against the sons of the judgment-
debtor s againat the judgment-debtor himself and the sons cannot sue to
redgem the property so gold, or their share therein.

‘TAE plaintiffs and defendants Nos. 4 and 5 formed a0 un-
‘divided family, the plaintiffs and the fifth defendant being the
sons of the fourth defendant. The Jands in dispute were mort-
gaged in 1855 by the fourth dafendant to the deceased father of
-defendants Nos. 1 2nd 2. Subsequently the father of defendants
Nos. 1 and 2 sued the fourth defendant on a claim independent
-of the mortgage in Original Sult No. 98 of 1866, and in
execution of the money decres in such suit attached item I of the
plaint properties and purchased the right of redemption at Court-
“gale in November 1870.

Similarly item II was brought to sale in execution of a monsey
-decrea against the fourth defendant in favour of the uncle of the
third defendant and purchased by the third defendant's brother
in August 1870.

* Second Appeal No. 731 of 1903, presented agaiust the decree of T, D P,
Oldfield, Heq., Distriet Judge -of Tanjore, in Appesl Buit No. 1000 of 1901,
presented - against the decree of M.R,Ry. A. N. Anvautarama Ayyar, Distriot
Muusif of Manpargudi, in Original Buit No. 286 of 1900,
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The third defendant is implended as being in possassion of
item No. 2.

The plaintiffs alleging thaf‘. the two Court-zales were void
gued to redesm the lands on payment of the mortgage amount.

The suit wae dismissed by the Court of first instance and by
the lower Appellate Court.

Plaintiffs preferred thig second appeal.

V. Krishnaswami dyyar for appellants.

The Hon. Mr. P. S. Sivaswams Ayyar for first respondent,

JODGMENT.—A usufrnctuary mortgage for two years of two.
plots of land, items Nos. 1 and 2 of the plaint schedule, for Ra.
170, was made in 1855 by the present {ourth defendant, the.
father of the plaintiffs, to the deceased father of defendants Nos,
1 and 2, In execution of & money decree obteined by the father
of defendants Nos. 1 and 2 in respect of a claim againsi the
fourth defendant arising independevtly of the mortgage, the.
fourth defendant’'s equity of redemption in item No. 1 wag.
brought to sals and purehagsed by the father of defendants Nos.
1and 2 in 1878. The equity of redemption in item No. 2 was
gold in execution of another decree against the fourth defsndant.
obtained by the third defendant’s uncle and was puorchased by
the third defendant’s undivided brother. The third defendant.
redeemed ite No. 2 from defendants Nos. 1 and 2 on payment.
of what was dacided in the suit brought by him for the redemp-
tion to ba the amount properly chargeable on that item out of
the mortgage amount of Rs. 170. The plaintiff's present claim,
to redesm both items wae dismissed by the lower Courts. As
regards ibem No. 2 the appeal has not been pressed.

As regards item No. 1 it was urged for the appellants that.
bhey were entitled to redeem their share, at least of that item,
with reference to the decisions in Muthuraman Chetti v. Ettappa--
sami(l) and Martand Balkrishna Bhat v. Dhando Damodar Kul-
karni(2). The former rests eutirsly upon the ground -that the
sale under which the purchaser olaimed in that case was one:
brought about by the purchaser in violation of the provisions of
seotion 99 of the Transfer of Property Act. That seetion is not.
merely declaratory of what was previously accepted and enforced
28 law. Though the necessity for such an enactment was ocea-

(1) LL.R,, 22 Mad., 372. {2) LL.R., 22 Bom., 624,
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sioned among other causes by the prachice of mortgagees bringing NanBNUVIEN
the properties which formed the subject of their mortgages to sale Mufrawijsgm
without actmal decrees for sale, yet the obligation or restriction DIESHADAR.
imposed by the section was strietly new. Consequently to follow
Muthuraman Chetit v. Etiappasami(1) in cases like the present -

would virtually ba to give a retrospective operation to seection 99

of the Transfer of Property Act. KEven assuming that the prin-

ciple of the sectioa is ibself ome to which a mortgagee may, asa

matter of equity, be subjected apart from any statubory provi-

sions, as apparently was the view faken in Martand Balkrishna

Bhat v. Dhando Damodar Kulkarni(2), still, it is elsar; we ought

not to extend it to cases like the presant inasmuch as the purchase

of a mortgagor’s right of redemption by the mortgagee at a Counrk-

sale brought about by the latter in respast of a elaim independenvb

of the mortgage was, prior to the passing of the Transfer of

Proporty Act, so far as we know understood in this Presidency to

pass to tbe purchaser, the whole intersst us effectnally agaiost’

the sons of the judgment-debtor as against the judgment-debtor

himself, Qur attention has not been drawn to any decision to the

contrary, and we have no hesitation in saying that we would be

unselitling innumerable well-established titles if, ag urged on behalf

of the appellant, we were to attach o judicial sales perfected before

the Transfer of Property Act came into force the consequsnces

which may rightly ba anneged 6o a breach of the provisions of

section 99 of that Act in proceedings governed thereby.

The second appeal is dismissed with costs.

(1 LL.R., 22 Mad., 372 (2) .L.R., 22 Bom., 624.
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