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[On appeal from the High Gourfc of Judicature 
at Madras.]

Hindu Law — Adoption—Authority o f  husband to his viijn to adopt—Death o f  first 
adopted son — Second adopiion, validity of— Consent o j  sapindas io adoption— 
Intention of husband as expressed in authority to adopt,

A huabâ nd verbally authorized hia wife to adopt a son. The authority waa 
ia general tacms cpqairing bor to adopt so aa to oontinue his lino and to provide 
foe hia spiritual bsnofit; no pactioular persoa being indioatad for adoption and 
no rostcicfeioQ placed on his wifo’3 diaoretioa, Ha died in 1861 and after his 
death the widow iu 1885 adopted a son who died shortly afterwards. In 1898 
she adopted anothor aon with the oonseat of soma of the sapindas :

Held, that the aeoond adoption waa valid, the authority to adopt not being 
eshauatad ty the ficat adoption.

Gournaih Chowdhree v, Arnopoorna Chowdrain, (1852), 8 S.D.A. (Beng.), 332, 
disaaated from.

Ram Soondur Singh v. Surbanee Dom e, 22 W .R ., 121, approved,

In auoh a oaae the intention of tha husband ia to be mainly considered. Any 
speoial insfcruotions whi8b ha may give for the guidaaoo of his widow must be 
strictly followed; where no suoh insfctucfciona have been given, but a general 
intention has been expressed to be represented by a son, effect should, if pos« 
sibla, be given to that intentions

Appea l  from a judgmaDt and decree (Maroh ISfab, 1903) of tbs 
High Court at Madras, which affirmed a decree (September 22ad, 
1900) of the Court of the District Judge of Ganiau, and dismissed
the appellants’ auit,

The suit was brought for a declaration of the invalidity of ths 
adoption by the second respDndenfc, Venkataratnama, of the first 
respondeat as a son to her husband one Venkata Narasu, who died 
on 8th February 1861. The adoption which it was sought to set 
aside was made on lObh June 1898 and purported to be made with 
the authority of the husband. By virtue of tha same authority a 
former adoption had been made by Venkataratnama in May 1885,

^Present,—Lord MAONAGHTEN. Sir ANDBEW SCOBrj®, Sir ARTHUR WILBON, 
and Bir ALffRBD WILLS.



bub the SOD than adopted died ia February 1886, being then ooly SoaYA-
K&a&YANA

about two yearg old.
V e n k a t a -

The m ain questi'ons in th is appeal ware (a) w hether fcbe p ow er bam&na. 
to  adop t was exhausted by  fcha first adoption , and the second  
a dop tion  w as eonsaquanfely i l le g a l ; and (6) w h eth er if it was go 
exhausted  the Gonsanfe o f  gom e of the husband ’s aapindas va lid ated  
th e  secon d  adoption .

Both Oourfca in India decided in favour of the defendants.
-The facts were not in dispute, and will be found sufficiently stated 
in the report of the case in the High Oourt in Suryam rayana  v. 
Venkataramanafi) on this appeal

L. DeGruyth^r lot the appellant contended that the adoption 
waa invalid, first, because Venkata Narasu gave no sufficient 
authority for auch an a<^option, and sesondly because the authority
of the sapindas did not validate the adoption. A general authority
bo adopt a son did not validate the adoption. A general authority
to adopt a gon did not authorise a aeoond adoption in the ease of
the first adopted son dying. An authority to adopt must be 
strictly followed. A aeoond adoption had no religious motives, for, 
the salvation of the ancestor, which was the object of adoption was 
obtained on the adoption of the first son even if he died shortly 
afterwards as in the present case. Referenoe was made to CoUe&tor 
of Madura v. Moottoo Bamalinga Sathupathyi^) ; Mutasaddi Lai v.
Kundan L a l(3 ): Amfito L ai Dutt v. Surnomoye Dasi[4t) ;
Surendro Keshub Roy v. Doorgasoondery Dossee{5) ; Ghowdry Pudum 
Singh v. Koar Oodey SinghiQ) ; Teelohe Chunder Raee v. Gyan 
Ghunder Baee{l] ; Gournath Ghowdhree v. Arnopoorna Ghowd- 
ra in {8 ); Mohendrololl Mookerjee v. Rookiney Dabeeid) ; Purmanund 
Bhuttaoharji v. Oomahunt LahooreeilO'j; Amirthayyan v. Ketharam- 
ayyan ill) ; Sri Balusu Gurulingaswami v. Sri Balusu Bamalaksh- 
mamma and Radha Mohan v. Hardai Si6i(12) ; Gollector of Madura 
V. Moottoo Ramalinga Sathupathy[^)-, 1 Strange’s ‘ Hindu Law,’
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78, 79 ; Mayne’a ‘ Hindu Law,’ 6fch edifcion, page 141, paragraph 
114 and page 143 ; Lakshmihai v. R ajaji(l) ; Sham Ghtmder v. 
Narayni Dibeh{2) ; Narayanasami v. Kuppusanii{3) ; Bamasivami 
Aiyan v. Venkataram ayyanii): SreemuUy Dossee v. Tanaohurn
Coondoo{6] ; and Parasara Bhattar v. Bangaraja BhattariQ}.

As fco fcbe authority given by tihe aapindas ife was contended thal; 
iiwasaofe aufficient:. It was only given by a very small number of 
tihe sapindas and fchosa nob fche nearest; reversioners ; it did not 
show fchali any diserefcion had been eseroised in giving permiasion 
fee adept; ifc waa in terms too general; and ifc was not; aeiied on 
within a reasonable time affcer if: was obfcainad. Eeferenca was 
made to West and Bubler’s ‘ Hindu Law,’ 967 : GoUector o f Madura 
V, Mootioo Bamalinga SathupathyH) ; Sri Virada Praiapa Raghu 
nada Deo v. Sri Brozo Kishoro Paita Deo{Q) ; Instifcnfces of Menu, 
Ohapfcer V, section 148 : Vellanlci Venkata Krishna Rao v.
Venkata Rama Lakshmi{Q) ; and Oanesa Ratnamaiyar v. Gopala 
BatnamaiyarilQ).

W. G. Bonnerjee for the respondeat contended bhat the aubhority 
given by Venkafca Narasu was affaefeual to allow a second adoption ; 
and that the adoption made with the consent of the sapindas was 
valid. The decision oC either of these points in the reapondenfc’ s 
favour was sufficient to enable him to aucceed. Each case had to be 
decided on its own ciroumBbancea; in no case aubhority waa needed: the 
decision should be made on the conabrucbion of bhe aubhority to 
adopt given by Venkata Narasu. On the words of that authority 
there was nobbing to confine the permission to bhe adoption of only 
one son ; if bhe first one adopbed died bhe adoption of another 
was pevmibbed. The firsb adopbion, in other words, did not exhaust 
the aubhority to adopt. [Sir A. Sdoble referred to Qournath 
Chowdree v. Arnopoorna Chowdrainill).] In that case bhe 
direobion waa to adopt a particular son. Reference was made to

(1) I.L.a., 22 Bom., 996.
(2) (1807), 1 8.D .A , (Beng.), 209; 2 Morley’a Digest, p. 14, note 3.
(3) n  Mad., 43.
ii)  L .R ., 6 I.Am 196 at p. 202 ; 2 Mad., 91 at p. 96,
(5) (1865), Bourke’s Eop, A.O.C,, 48 at p« 55,
(6) 2 M ad., 202 at pp. 203, 205,
(7) 12 397 at pp. 433. 441, 443.
(8) I j.a ., 3 I.A ., 154 at pp. 183, 193 ; 1 Mad., 69 at pp® 78| 83.
(9) L .R ., 4 I.A., 1 ; I .L .R ,, 1 Mad., 174.

(10) L .R ., 7 I.A ., 173 at p. 177 ; I .L .K ,* 2 Mad., 270 at p, 279.
^;i| (1852), 8 SsD.A, (Beng,), 332 at p, 334.



the Synopsis in Sfcokoa’ ‘Hindu Law Books,’ 663: Surendra Subta- 
Nandan v. Sailaja Kant Das Mahapatrail) ; and Golap Cbundar 
Sarkar’s 'Tagora Law Lectures’ for 1888, p, 234 •’ Gollector of 
Madura v. Moottoo Ramalinga SathnpathyiQ) and Lakshmibai v.
RajajiiZ) ; that was a case from the province of Satara where fche 
Mitakshara and not fche Mayukha law prevailed. There was 
no law fchak only fche immediate reversioners should give fcheir 
oonasnfe to the adoption.

£r. DeGruyther replied raferriag to MacnaghfeeD’s ‘Gonsidera- 
fcions of Hindu Law,’ 175, 199 ; and ‘DaSfcaka Mimamsa,’ section I 
paragraphs 15 and 19, page 534, of Stokes’ ‘Hindu Law Books.’

1906, June 21st— The judgment of their Lordships was 
delivered by

Sir A ndrew  Sc o b l b .— In this naee there is no dispute about 
the facts, but fcwo questions of law arise, both of which are of 
considerable importance,

Yenkata Narasu, a Bfahmirj landholder in the distriofc of 
Ganjam in the Madras Presidency, died intestate and wifchouiJ 
issue oil the 6th of February 1861, leaving the second respondent,
Yenkata Eatnamma, his widow and sole heiress, him surviving.
Before his death he verbally authorized his wife to adopt fio him, 
and it is found by the learned Judges of the High Court that the 
authority was “ in general terms, requiring her to adopt so as to 
continue his line, and to provide for his spiritual benefit. He 
did not indicate any particular parson for adoption, either by 
name or otherwise, and placed no restriotioas whatever on his 
wife’s discretion."

Twenty-four years after her husband’s death, on the 1st May 
1885, the widow adopted a son of one of her sisters, but this child 
died in February 1886, and twelve years later, on the 10th June 
1898, she adopted the first respondent, Prior to making this 
second adoption she obtained the consent of the elder representa
tives of two branches of her husband’s family. The representa
tives of two other branches refused their oonsenb, and on the 7th 
Oci3ober 1899 brought fche present suit to set aside fche second 
adoption, aa having been neither authoriised by her husband nor 
made with fche consent of his aapindas.
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BTOIA- Upon ihese facts, the first queatiou which their Lorrlshipa
NABA'g&NA defcermina is whether the authority to adopt gi^en by
VENKATA* husband was exhausted by th e first adoption; or whether,BAMaNAi .

on the death of the son first adopted, the aubhority of the 
husband survived ao as to empower the widow to make a second 
adoption.

So far as their Lordships have been informed, there is no 
decisive text of the ancient Hindu lawgivers upon this point. 
The earlier English authorities express conflictiQg views. Sir E. 
MacnaghteD, writing in 1824, at page 175 of bis 'Oonsiderations 
on the Hindu Law,’ says :—

“ If a woman ba empowered by her husband to adopt a son, and 
if she does adopt one accordingly, it has never, I believe, been declared 
by any writer that this power can go beyond the adoption of one, or, 
without special authority from the husbacd, be estondod to the 
adoption of another if the first adopted should die.”

Sir William Macnaghten, writing in 1829, is less positive—
“ It is a disputed point,” he says, “ whether a widow having, with 

the sanction of her husband, adopted one son, and such son dying, aha 
is at liberty to adopt another without having received conditional 
permission to that effect from her husband. Aooording to the doctrine 
of the Dalitaka Mincianosa, the act would clearly be illegal; but Jagan- 
natha holds thai; the second adoption in such case would ba valid, the 
object of the first having bean defeated.” (Hindu Law, i. 86 |

Sir Thomas Strange, writing in 1830 as to the law prevalent in 
Madras, says '• —

“ There exists nothing to prevent two successive adoptions, the 
first having failed, whether effected by a man fiimaelf, or by hia widow 
or vjidowa after hia dnath, duly authorized,” (Hindu Law, i. 78.)

There are not many reported cases on the point. In  iVIorley’s 
‘ Digest’ (i. 14) published in 1850, there is a note to the effect that 
“ instances have occurred in -whiGh a widow has made a second 
adoption on the failure of the first by death, in fulfilment of a 
single iniunction or authority from her husband, the objeot of such 
injunction being unattained unless the child live.”

The case of Gournatk Ghowdhree v. Annopoorna Ghowdrainil) 
is a distinct authority that where a widow ia directed to adopt a son, 
she cannot adopt a second if the first adopted son dies. This ease 
was decided by the Bengal Sudder Court in 1852, and is cited in
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modera fcoxb-books as aafcablishing ihe propoaifcioa, Thg issue tio be Sueta.- 
determined in the casa is thus seated in the report: Naba¥AN&

” There baing no permission in the unoormitiee puUur" (or deed of 
adoption) “ fco adcpli (childreD) one after another, is it proper, according 
to the shaster, to adopt one (ebild) afier the death of another ? ”

The byzijusta of the pundit to whom this question was submitted 
by the Court, was ;—

“ The deed put in does not restrict the adoption to one son only, 
and therefore, on the death of the previous adopted son, another may 
be adopted.”

In their iudgmenb, the learned Judges first olte the passage 
from Sir William Ivlaonaghten quoted above, onaitting the last 
sentence relatiog to Jagannatha’s opinion, and go on to say ;—

“ As it is a principle of Hindu law that, without permission, no 
son can be adopted, it ia a fair legal inference that a second adopfeioa 
on the death of the first child, whan the husband ia no longer alive to 
grant permission fco adopt, cannot be valid.”

Their Jjordsbips are unable to attach much weight to this
decision,. It discards the opinion of the pundit, refers to no
previous deoiaioQ S, does nob attempt to discuss Che conflicting viev^a 
of the vernacular authorities cited by Maonaghten, and rests upon 
an inference which bega the whole qaestion. Whether, and how 
far, this case is still followed ia Bengal, it is nob necessary now to 
enquire. For the purposes of this appeal, it is enough to say tbafe
it is not a binding authority in Madras.

The iearaed Judges of the High Oourt, one of whom is a Hindu 
lawyer of great distinction, in their judgment aay

“ The cases in Calcutta to which our attention has been drawn 
adopt what appears to ua to bo too artificial a rule of conatjruction in 
that they practically disregard the question of intention ; ”  

and they hold that—
"  when tha general intention or a Hindu to be represented by an 
adopted s jn ig clear, as in this case, bhere seems no reason why effect 
should not be givaa to such infcention, if it is poasiblato do so without 
eontraveniog the law.”

The practice of Ishe community, they add, has been in aocordanoe 
with this view, As regards this particular case, they s a y :—

"The object and purpose of the authority given by the husband was 
toparpafeuate bis family aa well as fco secure his spiritual benefit, aa^ 
iij would be unreasonable to hold that an aecidant siich as the early 
dQAfch of the boy first adoptad should be allowed to {ruakate th@
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8DRYA- fulfilment! of his obieci, and t;o preclude fche wi3ow from making 
® another adopMon in the absence of any legal impediment fco her

Their Lordships agree wit-h fche learned Judges of iihe High 
Courfe in tihe opinion iibafe the main factor for considerafcion in these 
cases is the inuention of the husband, Any special instructions 
which he may give for the guidance of his widow must be strictly 
follow ed; where no such instrucfcidns have been given, bub a 
general intention has been expressed to be represented by a sod, 
fcheir Lordships are of opinion that effect should, if possible, ba 
given to that intenbion. This more liberal rule has been followed 
by the High Court of Bambay, as well as in Madras, and is not 
without support in Bengal. In a comparatively recent case 
[Surefidm Nandan v. Sailaja Kant Das Mahapatra{l)] the learned 
Judges of the High Court at Calcutta say, at page 3 9 2 :—

" Looking at the religious efficacy that ensues from the adoption 
of a son by a widow to her deceased huEband, wa think the Court 
should not be too astute to defeat an adoption, bub should rather do 
its utmosti to support it unless such adoption is clearly in excess or in 
breach of the power to make it,”

The limitatioaa to the application of the rule are indicated in 
the judgment of this Committee in Collector of Madura v. Moottoo 
Ramalinga Saihupathy{2), in which their Lordships say ;—

Inaamuch as the authorities in favour of the widow’s power to 
adopt with the assent of her husband’s kinsmen proceed in a great 
measure upon the assumption that his assent to this meritorious act is 
to be implied wherever he has nob forbidden it, ao the power cannot be 
inferred when a prohibition by the husband either has been directly 
esprassed by him, or can be reasonably deduced from bis disposition 
of his property, or the existence of a direct line competent to the M l 
performance of religious duties, or from other eircumstanc6.g of bis 
family which afi'ord no plea for a supersession of heirs on the ground 
of religious obligation to adopt a son in ordar to complete or fulfil 
defective religious rites.”

In the present casa it is abuudanfily clear that the huttband 
desired to be represented by a son after his death, and that ha 
placed no spacific limitation on tha power fco adopt, which ha 
entrusted to his widow. His object was twofold— fco secure spiritual 
benefit to himself, and bo continue hie line. Both these objects
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are merifcorious in the view of fche Hindu law, and both are &ub1A‘ 
in  G oasonanea wifch tha feelings known to prevail fehroughout; 
the Hindu community. In the absence of a natural son, both can Nab
ba attained only by adoption. Funeral rites may be performed, 
and oerfcain spiritual advantigeg SQcured, to the deceased by 
a near mala relative; but it is stated in the ‘ Dabf-.aka Ohan- 
drika, ’ a work of some authority in Southern India (see. 1, 
pi. 22), that—

“ Although by reason of the nephew’s possessing the represent
ation of the filial relation, he may be the means of procuriog exemption 
from exclusion from heaven, and so forth ; still, as the celebration of 
name and the due perpetuation of lineage would not be atfcainbd, for 
the sake of the same, tha constituting him (an adopted son) is 
indispensable.”

In his able argument on behalf of the appellants, Mr. 
DeGruyfcher contended that, by the adoption of the first adopted 
son, all the spiritual benefit to be derived from the act was 
seoured to the deceased, and that the adoption of a second boy was, 
therefore, supererogatory and oould not ba held to ba justified by 
the husband’s sanction. This contention is disposed of by the 
judgment of Mr. Justice Eomesh Ohunder Mitter in the case of 
Bam Soondur Singh v. Suvhanee Dossse(l), in which a similar 
argument was put forward :—

“ Is there anything,”  says that learned Judge, “ in the general 
Hindu law in support of the contention . . . ? No passage from
any of the treatises on the Hindu law, and no texts of the Hindu 
shaster have been cited. As far as I am aware there is' none in its 
support, Oa the other hand, tha broad proposition fer which fchâ  
laatrned Oounsal confcendg will in a great many caafes defeat the 
asaential object for which every Hindu desires to adopt, via., the 
coQtinuanca o( the spiritual benefit to be conferred upon him after his 
death. An adopted sou attaining an age of sufficient maturity and by 
performing the religious services enjoined by the ghasters, cannot 
exhaust tha whole of tha spiritual banafifc wbicih a son is capable of 
eonfaning upon the aoul of bia deceased father ; because these services 
are enjoined to be repeated at certain stated intervals, and the 
performance of them on each successive occasion secures fresh spiritual 
benefit to the soul of the deceased father , , . I am, therefore,
of opinion that the contention . . .  is opposed to the general 
prineiplas of the Hindu law.”

Vo l . k x ix . j  m a d r a s  siSRiEB. ^89

(1) 22 W, a., 121,



SUKVA- These obaorvafcions apply with feha greater force to fche presenfc
NARAYaka

V. case, as the boy first: adopted died when littla more than liwo years
VENKAT&- I 
SAMANA. ^

For the reaaons abated, their Lordships agree wifch fehe High
Coarb thalj the adoptsion of a second boy in thia case was valid, and 
that fehe widow’s aubhoriby fco adopt was not exhausted by the firsb 
adoption. In the view which they bake of the oaae it is nob 
neoeasary for bheir Lordships to consider the second question raised 
upon this appeal viz., whether, if the widow’s authority had been 
held fco have been eshauated, there was suffioient consenti on the 
part of the husband’s sapiadas to validate the second adoption,

Theic Lordships will humbly advise Hia Majesty that the 
decree of fche High Court of Madras ought bo be confirmed and 
the appeal diamisaed. The appellants must pay the respondeuta’ 
coats of fche appeal.

Appeal dismissed, 

Solicibors for the appellants— Sanderson, Adkin, Lee (& Eddis. 
Solicitor for the respondents— Grant.

390 t h e  INDIAN LAW EE p OETS. [VOL. X X I l :

APPELLATE CIVIL-FU LL BENCH.

Before Sir Arnold White, Chief Justice, and Mr. Justice

S. Subrahmania Ayyar, Ur. Justice Davies, Mr. Justice Benson 

and Ur. Justice Moore,

1906 OHIBUVOLU PUNNAMMA (Second  De f e n d a n t ), Ap p e l l a n t ,
July 14, .
11, 18.

27' OHIRUYOLU PE R R A ZU  a n d  A n o t h e r  (P l a i n t i p ]? a n d  F ir s t
November

7, 8. D e f e n d a n t ), R e s p o n d e n t s .
1906

F abruacy 23, H i n l u  lazv—Revei’sioneii', s u i t  b y  to set a s id e  a d o p i i o n — R e v e r s i o n e r  i n  s m J t  s u i t  
r ep re sen ts  all  in ieres t i ’d  i n  ihc rev n r s io n ,  b u t  does  n o i  i n  s u i t s  q u es t io n in g  
a l ie n a t io n s -  A l i e n a t i o n  by l im i t e d  o w n e r  cjives r ise  to o n l y  one c a u s e  o j a o l i o n .

Although in suits relating to alieuatioug by a qualified owoge. the prsHump- 
tiva reversioner caiunofe, on the curroat of authority, be held to represent rsmofca

* Second Appeal No. 540 of 1903, presented against the decree of M .R .R y. 
L L. Nar;iyana Kao, Subordinate Judge of Kistna, in Appeal Suit No. 846 of 
1902, pcQsonted against the deotoa of M .E.Ry. 8. Kamaaami Ayyar, Distrioti 
Muasif of Masulipacam, in Original Buit No, 538 of 1898.


