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PRIVY OOUNOIL.

VASUDEVA M O D ELIAB a n d  o t h e r s , D e p e n d a n t s , ^  ^ .p. c.®
V.  1906.

May 11.
SHADAGOPA M ODELIAR, Pl a in t if f .

[On appeal from the High Conrfc of Judicature 
at Madras.]

Appeal to Privy Council—Stay o f  execution of decree pending appeal— To what 
Court application should be made— Power o f High Court to grant stay of exe­
cution up to determination of Privy Counoil appeal—Order of Judicial 
Committee granting stay o f  execution where High Court had not done so.

Application for stay of exeoufciou of a decree pending aa appeal to His 
Majesty in Oounoil should always be made, Id the first instarioe at any rate, to 
the Court in India which has ample power to deal with the matter according 
to the ciroumsbaaees of the particular case, and has knowledga of details which 
the Judicial Committee cannot possess on an infceclocufcory application.

In this oaaa the High Court were of opiaion that they had no power to 
grant a stay of execution up to the determination of the appeal by the Privy 
Oounoil, bub their judgment showed that they thought it ought to be granted ; 
and the Judicial Oommitteo allowed such stay of exacutioa upon terms.

T h is  was a petition for stay of exeeufcion under the follow ing 
circumsfcances: —

On 23rd September 18B3 the paiiifciouers Vaeudeva Modeliar 
and lyyappa Modeliar exeoufced a bond in favour of one Krishna 
Modeliar Avergal in consideration of a debt to him of Rg. 8,000, 
and charged certain immoveable property as security for fcbe 
repaymant of the said sum wifch infcerasfc, such repaymeat !iO be 
made by inatalmeufcs of Rs. 1,000 per annum, and the first 
payment to be made on 33ed September 1884. Krishna Modeliar 
Avergal entered into the tranaacfcion aa managing member of a 
joint Hindu family of which the plaintiff was a mem ber; and in 
a suit for partition of the estate of the joint family a Receiver 
Sreanivasa Pillay was appointed who, on 23rd September 1899, 
brought a suit in the Court of the Subordinate Judge of Nega- 
patam to recover the principal and interest due on the bond. In 
that suit the petitioners raised the defence of limitation, and the
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V a b u d e v a  Subordinate Judge OQ 17fch February 1902 held that the suit
T),‘ was barred so far as the first; three instalDoents were concerned,

M̂odeoak  ̂ barred so far as it related to the recovery of the last
' five insfcaiments. He gave tho plaintiff simple interest at 9 per

cent, per annum, and made a decree against the petitioners for
Ea. 10,605-12-6 by sale of the mortgaged property. On appeal 
the High Court on 13th March 1905 held that article 147 of 
sohedale II of Aeli X V  of 1877 goYerned the suii; which was conse­
quently not barred; and they allowed the plaintiff compound
infeereat at lO'l per cant, per annum and gave him a decree for 
sale of the mortgaged property as default in payment of
Es. 40,341-12-0 on or before 13th August 1905.

From that deereo fehe defoudants applied to the High Court
for leave to appeal whioh was granted on 19th January 1906. 
The plaintiff however applied to execute iaia decree by sale of the 
mortgaged property whereupon on 30bh January the petitioners 
made au application to the High Court for stay of execution 
pending the daoisiou of the appeal. They alleged that the value 
of the property was Ra. 70,000 (the plaintiff ulleged it to be 
Rs. 35,000); that under the circumstances it would be sold at a 
great saorifioa and involve the petitioners in heavy loss and 
trouble ; and that the plaintiff could not be prejudiced by a stay 
of exeoation.

On 23rd Fobraary 1906 the High Gourfc made an order on the 
application “ that execution be stayed for three months from this 
date so as to give the defendants an opportunity to apply to the 
Privy Council for stay of exacution,"

In their potiuon the petitioners submitted that the order of 
the High Gourb was not a refusal to stay execution ; that a stay 
of execution was under the Gircumatancas of the case reasonable 
and proper; and that the High Court appeared to consider 
that an order for stay of execution ought to be made by His 
Majesty in Council and not by the High Court. On the termi­
nation of the suit for partition above referred to the debt in suifl 
fell to the sh'are of the respondent who was accordingly put on 
the record in place of the Receiver.

L. DeGniyiher for the appellant in support of the petition
referred to Chairapai Singh Durga v. Dwarkcmath Ghoseil).
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Kenwofihy Brown for fche respondenb, V.-iSUDeva
M o d e m  A B

1906, May 17th ,— The jadgmenfc of fcheir Lordships was «•
,  , TT 1 -n/r SHADAQOPAdelivered by Lord MAGNAGHTEN. Mo d b l ia b .

Ju d g m e n t .—T heir Lordshipa desire t)o repeat whafc has been 
offcaa abafced by fchis Board before, namely, bhafe applioafciona 
of fchia soci! ought alwaya to be made, in iha firsfj instance at: 
any rate, to the Gourii in India, which has ample power to 
deal wiiih the matier according to fcho cireumabaoces of the 
parbiouUr oaaa, and has knowledge of details which this Board 
eanaob possess oa au intariocutory applicabion, In the present 
ease their Lordships know no more than what ia brought 
before tham by affidavibg not altogether satisfacbory. There is, 
however, an indication in the judgmenb of the High Court 
showing thab in their opinion an estension of the sfcay of prooeed- 
inga oughij bo be granted. Acting upon that auggesfcion their 
Lordships will humbly advise His Majesty to grant a sfcay of 
proceedinga on the appolianfcs giving an undertaking by their 
Oounsel to lodge bhe Petifcion of Appeal and their case wibhin a 
forfcaighb from the time the Becord arrives in England, and also 
at bhe same time to give bhe respondenb leave to apply bo the 
High Oourb at Madras either for the appoinbmenb of a Receiver, 
or for payment of a reasonable amounb inbo Oourt, or any obhar 
relief which ha may be advised to apply for. The appellants 
must pay the costs of this application in any event.

AppUoatio?i granted.

Solicitor for the appellants— Douglas Grant,

Solicifcora for bhe respondents— Lawford, Waterhouse S  Lawford.
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