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that the appellan’ had denied his plea of guilty in the lower Court.
In view of the ruling in Mohideen Abdul Kadir v. Empevor(l) 1

congider that the convistion should ha set aride and a retrial
ordered.

The Publie Prosecutor appeared in support of the raferencs,

ORrRDER.—Thaere is no doub’ that this ease oughtto have been
tried ag a warrant case and not as a summons case. If it had
been tried as a warrant case, it would have been the duty of the
Magistrate under section 252 of the Code of Criminal Procedure
to take such evidence as might be produced in support of the
prosecution ; and the aceused could not have been ecalled upon to
plead until after a eharge had been framed and read and explained
to kim (section 255).

The Magistrats appears to have convicted the accused under
section 243, on an admission made by the asensed, without taking
any evidence and without framing a formal charge. It seems to
me this ig something more than an irregularity, and that the
accused may possibly have heen prejudiced by the procedure
adopted by the Magistrate.

The conviction must be set aside. As the accused has served
hig term of sentence, there is no abject in ordering a new trial,
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APPELLATE CRIMINAL.

Before My. Justice Subrahmania dyyar.

VYTHIANADA TAMBIRAN (PETITIONER), PETITIONER,
Uy
MAYANDI CHETTY (COUNTER-PETITIONER), RESPONDENT.?

Criminal Procedure Code—Aci V0 1898, 8, 148 (3)—Award of costs may be made
within a reasonable time after disposal of Lthe main question.

An award of oosts under seation 148 (3} of the Code of Criminal Procedure
should, in the usual course, be contemporaneous with the decision of the main
question, Where, however, circumstanoes require the postponement of the award
of costs, it should be made within a reasonable time after the disposal of the

. prineipal subjeat of the proceeding, in the prasence of both parlies.

(1) I, L. R., 27 Mad., 238.

*(riminal Revision Case N0.855 of 1905, prosented under sections 435 and 439
of the Code of Criminal Procedure, praying the Iligh Qourt to revise the order of
O. G, Maockay. Esq., Head Assistant Magistrate of Chingleput, in Miscellaneous
Case No. 33 of 1905,
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In Miscellaneous Case No. 33 of 1905, the Head Assistant
Magistrate of Chingleput passed orders uunder section 145 of the
Code of Criminal Procedure declaring the counter-petitioner to he
in possession of the disputed lands, This order was passed on the
30th June 1908, ani on the 3ed July 1905, the counter-petitioner
applied for the award of his costs. The petitioner objected and
the Magistrate, after hearing both parties, passed an order on
the 7th July 1905, awarding costs to the counter-petitioner under
section 148 of the Code of Criminal Procedare. Petitionar
moved the High Court to revise the order under sections 435 and
439 of the Code of Criminal Procedurs.

T, R Ramaghandra Ayyar and T. B. Krishnaswami Ayyar for
the petitioner,

P. R. Sundara Ayyar {or respondent.

ORDER. —The facts of the case are these : The Magistrate passed
the order under section 145 of the Criminal Procedure Code as to
possession in favour of tha counter-pstitioner on the 30th Juns.
Qn the 8rd July the ecounter-patitioner applied for costs. The
petitioner accepted notice and objected to any order being passed
in the matter. On the 7th idem the Madistrate passed the order
now sought to be revised directing the vetitioner to pay Rs. 250
as costs to the g¢ounter-petitioner. Mr. Ramachandra Ayyar
-gontends that the order was passed withoub jurisdietion as it was
not passed at the time the matter of possession was decided. I
cannot asccept the consbruction suggested by Mr. Ramachandra
Ayyar that section 148 (3) which empowers a Magistrate to award
costs in proceedings under chapter X1II of the Code of Criminal
Procedure permits him in a case like this to award cosbts ounly
gimultaneously with the decision as to possession. The word
‘passing’ which follows the term ' Magistrate ’ in the said provision
as I understand it, means no more than that the Magistrate who

El

msay award costs, is the officer holding the proceeding under the
chapter or his successor entitled to discharge his funcbions in
-connection with the matter. Kven if this would be going too far,
and the right construction were that the award of costs should be
made by the same Magistrate that deals wish the main -question in
the proceeding, the order here cannot be beld to be void or illegal
as such in fact was the cage here. The view as to the section
thus taken by me is not only not opposed b2 the cases of
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Queen- Bmpress v. Tomijuddi(1), Giridhar Chatterjee v. Eradullah
Naskar(2), and Binoda Sundari Chowdhurani v, Kali Krisio Pal
Chowdhary(3), to which my attention has been drawn but is more
or less supported by them. It is searcely necessary to add that
though I hold the circumstance that the award of costs is nof
made at the very time the substantial question in the proceeding
is disposed of, doss not necessarily render the award invalid, I
ghould not be understood as implying that the length of the
interval is immaterial. In the usual course the award should
almost invariably be contemporaneous with the decision as to the
main question, A different course should be pursued only when
the circumstinces of the case really require the postponement of
the disposal of the question of costs and no order in the matter
should be passed exeapt within a reasonable time after the disposal
of the principal subject of the proceeding and in the presence of
both the parties. Upon the facts of this ease no objection on sha
score of long delay exists and in the view of the section I taks, it
is not open to ma to go into the question as to whether the
amount awarded is proper. I dismiss the petition.

APPELLATE CRIMINAL.

Before Sir Adrnold White, Ohief Jusiice.

IN THE MATTER oF KUPPAMMALL (COMPLAINANT), PETITIONER.*

Criminal Procedure Code—Act V of 1898, ss. 517-523 Sections not applicable
where there was no trial and no evidence recorded,

When a person charged before the Magistrate with oriminal breach of trust in
respect of certain jewels died before trial and before any evidence was recorded
and the alleged owner of the jewels, which ware .recovered by the Police from
the pledgees and sent to the Magistrate along with the charge sheet, applied to
be put in possession of them under sections 517 and 523 of the Code of Criminal
Procedure after enqiiry as to their ownership :

Held, that gection 517 of the Code of Criminal Procedure did not apply to
‘the case.

Held further, tbat as there was no evidence or finding about ownership,
geotion 823 of the Code of Criminal Procedura did not apply and that the

(1) LL R. 24 Cole., 757. (2} I.L.R. 22 Cale., 885,
{8) I.L,R. 22 Cal. 387. ]
¥ Qriminal Revision Oase No. 289 of 1906, presented under sections 435
-and 439 of the Cndn of Crimianl Procedure, praying the High Cours to reviss
the order of B, D. Bird,, T:q., Presidency Magistrate, Georgetown, in Calendar
Case No, 11317 of 1906, dated 2nd May 1306,
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