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PRIVY COUNCIL.

ATIT SINGH" (Prarvrier) ArrRLiaNT o, BIJAT BAHADUR SINGH
AND ANOTHER (DEFENDANTS) RESPONDENTS :
AND
BIJAT BAHADURSINGIH AND AsoruER (PLAINTIFFS) APPELLANTS .
AJTT SINGH (DErexpANT) - IRRSPONDENT.

[On appeal from the Court of the Judicial Commissioner of
‘ ‘Oudh.]

Equitabls - conditions—Cancellation of deeds of sale and hypothecation
_ Jfor fraud,

Upon the cancellation of instruments of hypothecation and sale on' proof
of frind and collusion between the grantee; who had advanced monoy, and
the manager of the grantor's estate, the grdntor having been unduly.
influenced in tho transaction, Held, that the condifion of cancellation
should be, nol tho repayment of all money received by the manager, but
only of sums shown to have been paid to the grantor personally, and of
such sums received by . the managet, as. he would have been justified i in
borrowing in the courde of a prudent management of the estate.

AI’PEALS with cross appeals (consohdated and heard as one),
from two decrees.of the Judicial Commissioner of Oudh (17th
January 1882), conﬁrmmg, with a modification, two decrees of
the District Judge of Rai Bareli (31st May 1881).

These consolidated appeals, and cross appeals, were preferred
in two suits, of which the first was instituted by the appellant
Raja AAjit Singh ; and the second, in Jbhe nature of a cross suit,
was . instituted by Raja Bijai Baladur Singh, and his wife; Rani
Janki Kunwar,

The judgment of ‘the Court of first instance, the Dlstmct
Court of Rai Bareli, granting in partt the relief prayed, was,
with a odification in the ‘decrbe made in the second suit, coi-
firmed on appeal, and cross appeal, by the J udicial Commlssmner
who afterwards admitted the present appea,l a8 involving sub-
stantial questions of Iaw.

" The objéect of the suit brought by the appellant Raja Ajit
Smgh, Who was tavlukdar of Tarwa,l a,nd also carried on business
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as a money-lender, was to have enforced against the respondent:
and cross appellant, Raja Bijai Bahadur Singh, talukdar
Baklolpur, a mortgage executed by the latter on the 19th Jupe
1878, The object of Raja Bijal's cross suit was to have hat
mortgage deed set aside, as well as a subsequent deed of sale, of
certain villages, executed by him, to the appellant on 26th May
1879, and to have accounts taken. The ground of thig suit Wag
that the exccution of the -above instrunients had been obtained
by undue  inflence, exerc1sed on B1Ja1 by this appellant
and Bijal'y karindg, or manager, named Wahaj-ud-din, they
having been in collusion,

- The Courts below concurred in “finding that Bijai, though
not insane, or an idiot, was of feeble mtellect and liable to b
1mposed on; also that the appellant Ajit Singh, without pccupy-
ing a fiduciary position in the technical sense, had been able
to influencé the former, and that he had collnded with Wahaj-
ud-din, whom he had recommended to Bijal, As the result, this
appellant was declared entltled to recover only the amount of
the advances made W1th elghb per cent. interest ‘thereon,

* On this appeal—-

My, E. Macnaghten, Q.C., and Mr. R, V. Doyne, for the
appellant ‘and” cross respondent gontended that the judgments
of the Courts below were not supported by sufﬁcmnt ‘evidence of
undue influence, or of collusion ~between the appellant “and
‘Wehaj-ud-din ; " that the rate of interest almmed wag not excesswe,

and that the equlty had beon carried too far aﬂamst Ajit Singh;

Mr. J, F Leith, Q ¢, and Mr O W 4 ‘athoom; for
the respondents and cross- appellants, - contended that BlJaa
wag  only liable for What had. been rece1ved by him, or had
been’ borrowed for his beneﬁt A case for further eqmta.ble

relief had been established,

Mr. R. V. Doyne, in reply, cited Smith v. Kay (1); Nevillv,
;S'nellz'ng (2).

Their Lordships’ judgment was, at -the conclusion: of the argus
ments, delivered by

Sk R, P, Couuimr.—These appeals are in two suits, The first
()7 H. L. Ca, (1881), 750, (2) L.R., 15.Ch; Divy 679,
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was instituted by Raja Ajit Singh against Raja Bijai Bahadurand 1884
Rani Janki Kunwar his wife, who is an independent talukdar, to re~ Azp sivar
cover asum of Rs. 1,37,000, principal and interest, upon a hypotheca- B MU‘B R
-tion bond of'the 19th June 1878, from Bijai, against him personally, pur Brseum.
-and  for enforcement of 4 lien against "the hypothecated property.

The second suit was instituted by Bijai and bis wife against

Raja Ajit Singh ; and it prayed for the recovery of possession,

together with mesne profits, of certain property comprised in a

sale deed of the 26th May 1879, and for cancellation of the deed

on the ground of fraud, undue influence, and want of considera-

tion,

The 1ssues iramen. 1n the two sults were these: In the first

suit—(1) “Was the defendant No. 1 (Bijai Bahadur) in an
unsound state of mind when he executed the deed of the 19th
June 1878 27 (2) “ Was it executed under fraud and unduo -in-
fluence ?” (8) “ Did the plaintiff (Ajit Singh) occupy a fiduciary
position with reference to defendant No, 1 (Bijai- Bahadur) #* (4)
““ Was the deeds executed without - consideration hdving been
rece1ved by defendant No. 1 #* In the “hext suit the issues were
these : (1) “Was the salé deed executed while ‘Bijai was in a
sound state of inind ?” (2) * Was the deed executed under fraud ‘or
undue influence ?” (3) The question of comuleratmn ‘

The findings of the Judge in the Court of first mstance on
‘those questions are as follows : On the question of the 1ncapucxty
of B1Jae T am of opikiion that Bijai’s mentdl capacity  is of the
lowest order short of idiotey or insahity ; that he has always, been
mcapa,ble ‘of understanding’ comphca,ted .mattérs. of business or
‘exercising an mdependent judgment.”  As to fraud and undue
influence : “Bearing "in tind the weakness of Bijai Bahedurs
mental faculties, the fact that; Wa.ha,]-ud din and his’ adherents,
in collusion with Ajit Singh, were encumbering  his estate; the’
peculiar circumstances which have already been mentmned in this
judgment ; the unconscionable and exorbitant nature of the
fransactions themselves, I am of opinion that the hypothecatmn
deed of' 191;11 June 1878-(on which this syit is based) and the
sale deed  of the 26th May 1879 were executed under fxa,ud and
undue influence” “With respect to the question of ﬁducm ry
position, - he finds that Ajit was “not téchnically speakiny in &
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fiduciary position quoad Blj&l "With respect to the consider- r-!
ation, he finds that some consideration was advanced ; and. the
effect of his judgment is to ovder the deeds to be eancelled, but
to remain as security for the payment by Bijai of sugh consider-

_ation as he received. This portion of the judgment - will be

more particularly referred to by aud bye. This judgment of thg
Subordinate Judge was affimed by the Judicial Commissioner

of Oudh. _Agfunst these Judgments there are cross appeals.

The findings on the subject of fraud and undue in-

‘fluence ~ ave findings  of fact, and their iordships adhere

to the rule, which they have more than once laid down,
that they will not, except under peculiar circumstances, finter'fere‘
with findings of fact by two Courts. But it has been contended
on behalf of the appellant in the first suit that there wasmno
evidence to support the findings of the Judge.

" This makes it necessary, not indeed to review the evidence af
length, but to state shortly some of the mum outlines -of it.
It appears that Ajit and Bijai were two ne1ghbounncr talukdars,
distantly related.  Ajit was the elder. " He wasa man of acute

intelligence, and carried . on the business of a money- 1ende1‘

Bljal was of weak intellect, had been pamlysed soon after hls
bivth, and was afilicted with epileptie fits, the tendency of which
would - he to deteriorate what understanding he had. Bijai, on
his father’s death, appears to have taken posscsswn of - the
ancestral - estate, and to have, S0 mlsm.am,ged it that the Oourt of
Wards thought it necessery to take the management of it upon’
itself, In 1870 Bijai "applied to be restored as manager' and
baving been examined by the Court. of Wards, the estate was
released to him. The view taken of his capacity by the Courtz
at that time appears from & judgment to ' be found at page 25
of the record: “The Court concurs with the assessors that the
defendant Raja Bijai Bahadur Singh is not of unsound mind
and incapable of managing his affaivs, He i8 feeble, ;md doubtless

easily influenced by artful persons, and incapable of | ‘any great
effort. of body or mind, but he is not at all mcupable in the sense
meant b) the Act.” Then they goontosay: Demee for the
defendant,” on the. ground  that he is not a lunatic” ; ‘whereupor
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the management of this estate was, their Lordships cannot help
thinking unfortunately for him, reintrusted to him.
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With respect to his capacity thero is some evidence given bY piyar awa.
himself in this record, by which, if it is correct,—and it was for DUR SINGH.

the Subordinate Judge who heard the witnesses to determine
whether it represented or not the truc state of his mind~—it
would appear, although he signed various deeds that were put
before him, he was not acquainted with the,k nature of their
contents ; and that -~ evidence, as far as the accounts aré
concerned, is to some degree corroborated by that of
Wahaj-ud-din, his agent, who says the accounts were
written in Perslan, & language which he did mot understand.
Their Lordships, therefore, think there was ample evidence on
which the Judge was justified in his finding as to the capacity of
Bijai This being so, it is obvious that a neighbour and a rela-
tion, of acute intelligence, would, in all probability, exercise a great
influence over him, Upon his being reinstated in the management
of his estates it became necessary for him to borrow for the pur-
pose of paying arrears of the Government revenne and in 1872
it- appears that he sold  some 50 villages to Ajit for the sum of
Rs. 1,25,000, the greater portion of which was appropriated to
the ‘payment of the Government revenue. That trausaction has
not been impugned, and it will not be necessary further to refer
to it. At that time, in 1872, the two taluldars scem to have
been sorewhat estranged. In 1875 they were yeconciled.  About
the time of the reconcilement Ajit took ~occasion to advise-Bijai
to employ as his agent, or karinda, a man of the name of Wahaj-
ud-din. ~Wahaj-ud-din was entrusted by‘Bijai' with extraordinary
powers.  We have a document styled a safinamae, of the 25th
August 1875, wherein Bijai entrusts to his manager powers
of ‘appointing gencral agents; of dismissing and confirming
patwaris and chowkidars ; of executing documents; leases, and so
’on“‘ power of borrowing money; power of executing simple
bonds for borrowing money, or borrowing money by hypotheca-
tion or usufructumy moxbmore of property ; and a number of
powers which the Judge of the Court ofsfirst instance describes as

“making him in effect the propneﬁor of the estate.” , This
document was little less than an abdication on’the part of
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B1Ja,1 of his ownership of the estate in favour of the manager,
It appears to their Lordships that & man in full possession of
his facalties would not execute a document of thls kind, This
manager, \Vallaj-ud -din, in pursuance of the powers here given
him, hired g vast number of servants, dlsplacmg the old Hmdu
servants of Bijai by his ‘own friends and protegés, a8 they are
somewhere called, so that BlJal was surrounded by Wahsg-ud-
dir and Wahag«ud -din’s . Mahomedan adherents. It ‘Seems by
the evidence of séveral of the witnesses that AJlt a;nd Waha_]—ud-
din were in the habit of commumcatmg togethm, and that Ajit
exercised great influence over Bijai.. The powers of borrowing
given to Wahaj-ud-din were soon exercised. In December of
that year a bond is prepared by Wahaj-ud-din, and is executed
by-Bijai, whereby he horrows a sum. of Rs. 6,000 of Ajit at the
rate of 24 per cent. - Tho principal of. that sum, togethé'x" with
interest, accumulated, and in February 1876, two months after,
another “bond of Rs. 9,000 was. given; and . without gomg
thlouuh the details of all ‘these transactions, ¥, appears that- as
many as -12 bonds were taken by Ajlt from BlJaJ. in the course
of about thres and a half years, the interest and the prmcnpal
rolling on until ﬁnally it reached the sum of Rs. 1,87 ,000, tha
subject matter of this suit. In these cases the money was
sometimes paid to Bijai, and 'someﬂmes'paid to his managef
He goes through the’ form-—one can hardly suppose .it to be
much. more—of Writing his name. at.ihe ‘botfom of the deeds
WthijCI‘G witnessed by the Hahomedan servants in the employ
of Wahaj-ud-din’

It has beon contended that there was no foundation for the
finding in the following terms of the lemned Judge that A‘]lt“
and Wahaj-ud-din acted in concert: “It is 1mpossﬂ>lc not to

“feel convinced that Wahaj—ud din was gravely mismanaging the:
estate ; that by duping his master he. was dlshonestly benefiting

himself ; that this state of things was~ fully_known to, Ajit. Sulgl‘lf
(as admitted by him in his’ deposition) ; that. the latter was all

along  amxious, fairly or uufairly, to encumb i the Qstate 50.

completely as to brmg about the result whlch he seems to. have‘;‘
had i vxew, viz., the acqmsmon of plopnetaoxshlp of ‘Bijai

Bahaduw’s ertire taluka.”
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It is true that there is no direet evidence in the record of a
conspiracy between. Ajit and Wahaj-ud-din; but they acted
together against the interest of this unfortunate talukdar. His
agent inducéd him to sign a number of bonds for sums of money
which have been found not to be necessary fof the purposes of
the estate; and Ajit, whose duty as a relative, a friend, and a
neighbour of Bijai, a man. of weak intellect, was to have warned
Bijai against the proccedings which were going on to his own
ruin, so far from doing this, acts in concert with the unfaithful
steward, and not only does he act in concert with him, but he
profits principally by their joiut transactions. Under these
circumstances i appears to their Lerdships that the learned
Judge was amply supported by the evidence in his finding,

Sugh being the finding of the learned Judge, and the concurrent
findings of two Courts,supported by adequate evidence, it, follows that
that judgment must be supported so far asthe cancellation of the
deeds is concerned, and that the appeal of Ajit must be dismissed,

But a.nother wuestion is. raised by the cross appeal. The
finding of the leaimed Judge, with respect to the consideration
for the deeds, is in  these telms (it seems that the ev1dence of
advances was that money was paid from time to time, in the
presence of the registrar of the Court, sometimes being handed to
Bijai. himself, sometimes to his mmnger) “ But having con-
sidered. the evidence, I am satisfied that the prmmpal sums in
cash, smd to have been advanced at various times by Ajit Singh,
were made over elther to Bijai Bahadur, or on his behalf to his
karinda Wahayud—dm, and in accordince with that finding, ho
says: “Iam of: opmlon that substantial justice will be done be-
tween the parties if the plamtlff is decreed the principal shms
advanced by him, together with interest at 8 per cent. per zunlum
on each of the sums caleulated from the date of the sult, viz., 28rd.
January 1880, and no interest allowed subsequent t0. the date
of the suit.” = He trea,ts as sums proved to have been advancecl
all the pr1n01pa1 pa,yments which were made. It has been a.rrrucd
not that this ﬁr:dmg is wrong in point of fact, but that the learn-
ed Judge has made a mistake in point of law; and their Lord-
ships think that the judgment relating to these payments can-
not be supported The finding, as ‘before observcd 1s “that tha
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1881 sumg were paid cither to Bijai Bahadur, or on his behalf to the
As1r SR\GH karindes: Wahaj-ud-din. The learned J: udge appears not to have
Brirr BAHA- applied his mind to the question as to how much actually got
DUR SINGHL intg the hands of Bijai himself; with referencc to which sumsg

it would seem difficult to say that he could have a right to"can-
cel the deeds without repaying them. But con91der1ng the rela-
tions that have been found to exist between Ajit and Wahaj-ud-
din, their Lordships are of opinion that Ajit cannot raise a claim
against Bijai merely by showing that he paid money to Wahaj-ud-
din ; he must show further that his advances were really applied
to the benefit of Bijai, or were properly borrowed on his behalf.

Under these circumstances it appears to their Lordships that
the decree of the Court below requires some amendment ;and
they propose to advise Her Majesty that that decree should be
amended in this way : They think it should be varied by direct=
ing that, instead of the account which the Munsarim is thereby
ordered to take, it be referred to the Munsarim to take the
following accounts : first, of ‘such sums advemd@‘ by Ajit as sha,ll
be proved to have been paid to and reeeived by Bl_]au personally ;
secondly, an account of such sums advanced by him as Wahaj- ud-
din would have been justified in bonowmg m the course of a
prudent ma,nagement of Bijai's estate; thirdly, an account of
what is due upon such advances for smlple interest at 8 per
cent, from the da,te of the advance to the time of payment. Their
Lordships cannof qulte concur with the learned Judge in holding
that the interest should be confined to the date of the suit. Their

Lordships think that the decree in the other case, which is in
many respects the same, but has peculiar circumstances affectmg
it (that is, the first suit by Bijai and his wife) should also be
amended to the same cxtent.

" Under these circumstances their Lordships will humbly advise
Her Majesty that the decrees be variedin the manner stated
It appears to their Lordships that Bijai and his wife are entitled
to the costs of both appeals, . Decrees varied. ‘b'

- Solicitors for the appellant Raja' Ajit Singh; WMessrs, Lccwfard
‘Waterhouse and Lawford,

‘ Solicitors for the respondents Raja Bijai Bahadur and Rani Janki

Kunwar : M. J. L Wilson.



