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MammiK' Wa are of opinion that the caaa is governed by article 62 or
K U T T I

V avbiole 97 of sohadaie I t  of bhe la iia n  Limibabion Aob and fahab bhe 
pgriod of limii^ibioa is 3 years. The appeal is dismissed wifch fcwo 
sets of cogbs.
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APPELLATE CIVIL.

Before Mr. Justice. Subrahmania Ayrjar and Mr. Justios Benson. 

jgQg R A J D  GEAM ANY (D e f e n d a n t ), A p p e l l a n t ,
January IK. -y

AM M A N I A M M A L  (P l a in t if f ), E e s p o n d e n t  *

H in d u  L a io  —M k a k sh a ra  ~ S U id h a u a m , devolution o f ■ S isto .’ tahcs preceJence  
over sister's son— Nciture of right.

Uadec the Micakshacii Daw, where a womiin not maKcied iu  any of tho approvad 

focma dies iBsuQlosa, hoc atcidh^nam pcoperty, iti fcha abaaaoa of uearer heita, 

passes to tha sister in prefeceoca bo the sistor’s son.

The VJifcakabaEa is the par imouufc authoriby in fchia PreBidonoy and in thu 
absanoa of a cJQ îeasu? of opiaian among the oomta^titatora, and wbore there is 
no ovideaoe of usaga to the contrary, the general dootrine of Mitakahara Law 
must prevail over the Btncidi Ghitidrik I. A worn in t iking stridhanam propecby 
of a deceased fotnala by inhBcitanca will bake only a limited interest in such 
property,

M uthappudayan v .A m m a n i Aintnal, ( L L . E , ,  21 Mad.,S8 at p, 6'2), referred to.

Si$lemfna v. Luichntana Reddi, (I.L .K ., 21 Mad,, 100 at pp. 103 and lOi), 
referred to.

P l a i n t i f f  was the siafcar of oaa Thayamma who died on 14th 
March 1902 leiving bhe plaiab proporby her salf acquisibion. 
Dafendaafc was plaiafcitl'’  ̂ son. PLiiabiff olaioaed tho properby 
and bhe biblo-daod (aala-daad iu favour of Thayamma) la  fcho 
posseasion of dsfsndaob, by righb of iahoritance, alleging bha,b 
she was tho next heir bo bhe said Thayamma

The dafeLidanb conbonrlad fahab fcho plainbil'f was nob bho nexb 
heir of bho deooaaefl,

The lowef Goui'b passed a decror  ̂ in i'avouf of blia plaintiff,

Tli0 defandanb pfeferrod bhia appeal,

V. Masilamani Pillai for appellanb.

Mr, J o s e p h  S u t y a  N a d a r  for raspandonfc,

® City Civil Oou::t Appaal No. 17 of 1905, pcaHoxitiL'd agaiaat the dactee of 
M .R.Ry 0. Jambaliug,im Mudaliac, City Civil Judgi of Madtas, in Origiaal auifc 
Ho. 242 of I90i.



J U D G - M K N T .— The properiy in dispute,, a house, w a s  admifctediy R a j u

the acquiaibion of fcba deceaaad Ovvner Tbayammal, a vjoman of the
Sudra class. In iihe absence of any evidenoa on the painfe, febe ammani

a m m a d .
Judge rightly took the property to have been Thayammal’a absolute 
estate descendible aa her stridhanam in the genera! and non
technical sense of tha f-erm according to ishe Mifcakahara. Tha 
Judge in our opinion also rightly held that as between the only 
relatives of hers surviving her, the plaintil!f the sister of Thayammai 
waa entitled to succeed in preference to the defendant who is the 
plaintiff’s so'o, in the view adopted by the Judge and not seriously 
controverted in the argument before us, that T h ayam m ai had noti 
been married in any of the approved forms. The paramount; 
authority on a question such aa this is of course in this Presidency 
the Mibakshara, and, aocording to it, the plaintiff as the daughter 
of Thayammal's father takes precedence over the defendant, his 
daughter's aon, though tha astafeo which tho plaintiff thus takes 
would be but a limited estate. Oa behalf of the defendant, our at
tention waa drawn to the test of Brihaspati quoted and esplainad in 
Venkatasubramaniam Ghetti v. Tkaysrammah{l)ii-a5. it was contended 
that according to it the plaintiff has no right to Thayammal’s estate 
as against tha defendant who is named in the text while she is not.
This test no doubt is cited in Smriti Ohandrika, the Madhaviya, the 
Saraswativilasa and the Vyavaharanirnaya which are of more or 
less authority in this Preaidanoy. The commenta upon the test in 
the last work show how differently it has been interpreted. In no 
view does tha text soem reconciiable with the rolea of descent 
deducible from the Mitak^hara and it ia therefore not surprising 
that Vigneswara omits all reference to it. The reference to the text 
in the other C D m m e n t a r i e a  does not suggest any eonsenaus among 
the authors of them as to the precise application o? the test. Nor 
ia there anything to show that, as a matter of usage, the test is 
followed in eiroumsbanoes like those of the present case in preference 
to the general mitafcshara dootrine aa applicable thereto. Having 
regard to the considerations relied on in Muthappuclayan v. Ammani 

and Halemma v, Luichmana Reddi{B), we think we shonld 
hold that the Smriti Ohandrika whiok alone is capable of being; 
understood as giving the ralations mentioned in the test a definite
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( !)  T Jj.R ., 21 Mad., 263 afc p. 267. (Q) l .L .R , ,  21 Mad„ 5B at p. 62,
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place in fihe line of hairs in fcbe way pointed out by Sir Gurudaa 
Banerjea (' Hindu Law of luherifcanea and Sbridhana,’ 2nd edition, 
pp, 373 and 389), viz , immediafcely affeer the iinsband or the parents
as the oase may be, cannot outweigh the Mibakahara, and, as already 
Btated, under the latter the plainfeiff as the daughfier of Thayammal’s 
fathei* has a better title than the defendant who is only his 
daughter’s son. The appeal faila aod Is dismissed with costs.

1906 
February 

16. 23.

APPELLATE CIVIL.

Before Mr. Jmtioe Suhrahmania Ayycir, and Mr, Justioe Moore, 

BAM ASW AM Y CHETTY (P l a i n t i f f ) , A p p e l l a n t ,

T H E  M UN ICIPAL COUNCIL, TANJORE (D e f e n d a n t b ), 

R e s p o n d e n t s .*

District Municipalities Act (Madras) IV  o f  s. ^5—Gontract not signed in 
accordance with section unenforceable.

A contract piirpotbing to be mafle by a Munioipalifcy but not signed by the 
ChaittQan or Vioa-Ohairman aad a Oouacillor as required by aeotion 45 of Aoi IV  
of 1884; ia not binding on the Municipality,

Badha Krishna Das v. The Muniaipal Board o f  Benares, (L L .R ., 27 All,, 
592), followed,

■Whera the oontcaot is not ao aigaed, the Municipality cannot he rendered 
liable on the ground of executed consideration.

Young £  Co. V.  The Mayor and Corporation o f  Royal Leamington Spa, 
(L .B .,a  A.O.. 517), followed.

S u i t  instituted against the Municipal Council of Tanjore for the 
balance alleged to be due for work done by the father of the 
plainfilff in purauanca of a contract with the Municipal Council. 
Tba contract was signed by the contractor bub was not signed by 
the Chairman or Vioe-Chairman and one of the Councillors as 
required by aeotion 45 of Act IV of 1834 No objection however 
wag taken on this ground by the Council in the Court of }?ir8t 
Instance or on appeal.

® Second Appeal No. ^7 o! 190i, presented against the deoroo of M .R  Ry. 
Tg T, Kangaohariar, Subordinate Judge o£ Kumbakonam, in Appeal Suit No. 1152 
of 1902, presented agiinat the deorea of M-R.Ry. B.B. Ranganadha Mudaliat, 
District Munsif of Tanjore, in Original Buit No, 80 of 1901.


