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APPELLATE CIVIL—FULL BENCH.

Before Sir Arnold, White, Ghie}" Justice, Mr. Justice Subrahmania
Ayyar and Mr. Justice Davies.

PANCHANADA VELAN (PLaINTIFF), APPELLANT,
2,
VAITHINATHA SASTRIAL ARD 0THEERS {(DEFENDANTS NOS. 1 TO
6, AND 8 TO 16, aAND LEGAL REPRESENTATIVES OF THE DECEASKED
SEVENTE DEFENDANT), RESPONDENTS.”

Civil Progedure Code—dot XIVof 1882, s, 13~—Res judicata—Decrees in cross-suils

- on same facta—Appeal against one decree only — Decree usiappealed #o bar to the
dectsion of the appeal.

Where cross-suits between the same paries on the same facts were fried
together and judgmant was given on the gsame day bub separate decrees wera
passed and an appeal was preferred against one of the decvees alone :

Held, that the decree unappealed did not operate as a bar under section 13
of the Code of Civil Procedurs so as to preclude the Appellate Court from dealing
with the decree appsaled against,

The doctrine of res judicata has no application when the very object of the
appeal, in substance if not in form, is to get rid of the decision which is pleaded
in bar.

Abdul Majid v, Jew Narain Mahbo, {I.L.R., 16 Calc,, 233), followed,

SUtT by a tanant uader the Madras Rent Racovery Act 6> compél
the tender of a putts by the landlord. A cross-suit was filed in the
game Court by the landlord fo compel the tenant to accept the
pubts and exscutbe a muchilika for the same fasii.

The furthor facts neesssary for this reporb are sbated by (Subrah-
mania Ayyar and Boaddam, JJ,), in the order of reference to the
Full Banch.

ORDER OF REFERENCE TO & FoulL BENCH, —In this case the
appellant brought Summary Suit No. 35 of 1901 against the
respondents to compel them to grant u pufta for fasli 1310.
Subgaquently, the respondents instituted, before the same Revenue
Cours, Summary Suit No. 317 of 1901 against the appellant for com-
pelling the sacceptance by the appellant of a pubta for the same
year. Ths guestions ab issue in both cases were identical, viz., ag o

*Becond Appeal No, 997 of 1903, presented against the decree of F.D.P,
Oldfield, Esq, District Judge of-Tanjore, in Appesl 8S8uit No. 160 of 1902,
- presented agaipst the decision of M.R Ry. A. Ramacha Nedungadi, Deputy
Collector of Pavbukotai Division, in Bummary Suit Jfo, 86 of 1901,
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the terms of tha putia for the year. The suits were tried togethar
and judgment given on the same day (tbe 24th Dacember 1901).
The decree to bs passed in zach suit was in effect the same. That,
however, was net tha course followed by the Court, for Summary
Suit No. 35 of 1901 was dismiszed, while Summary Suit No. 317 of
1901 was decreed, the terms of the pufte being in accordance with
judgment -in the two cagses The appellant preterrsd an appeal
apaingt the decision of the Revenue Court describing the appsal ag
one made against the decres in Summary Suit No: 85 of 1901, In
the appeal memorandum he made no reference to the decrss in
Bummary -Buit No, 317 of 1901, nor did he prefer a separabe appeal
in the circumshances against Ghe lather, After calling for certain
findimgs tc which ib is unnecessary fo refer, the Disbriet Judge
hay digmisged bthe apneal of the appellant in Summary Suit No. 35
of 1901 on the ground that the decision of the Ravenue Court in
Sumwmary Suit No. 317 of 1901 nobt having been appealed against,
he, the District Judge, wag precluded from determining the gues-
tions raised in Summary Suit No. 35 of 1901, to which the appeal
bofore him related. His view, it ig said, receives support from the
conclusion in Gururajammah v. Venkatokyrishnamma Chetts{1), viz ,
that the test with regard to questions of res judicata iz whether the .
dacision relied on as res judicala is in point of date prior tio trial
or finding which ig sought to be avoided, without reforence fo the
question which of the two suits was firsh institubed. Abdul Mafid
v Jew Narain Mahto(3) is on all fours with the present case and
according $o thab decision the view adopted by thevDisbr'ict J_ﬁdge
is wrong. Though we may distinguish the present case from
the decision in Gururajammah v. Venkatakrishnommae Chetti(l) on
the ground that here the judgmeut of the Revenue Court was on
the same date while it was otherwise in Gururajammah v. Venkata-
hrishmamma Chetti(l), we think it more satisfastory to submit the

point for the desigion of a Full Bonch, and we accordingly sbate

the {ollowing question {or their opinion, viz.

Whether the District Judge was precluded from deciding upon
the merity the queshions raised befors him in the appeal in Suit
No. 35 of 1901 by the judgment of the Revenue Court in Suit
No. 317 of 1901, no appeal having been preferred against the
decigion in the labter suit,

—~—— e

{1) LLK, 2¢ Mad., 850 at p. 355, (2) T.L.Ru, 16 Galc., 288,



VOL. XXIX] MADRAS SERIES 3585

The cass eame on for hearing in due course hefors thg Full
Beanch consbituted as above.

K. S. Ramaswami Sastri tor S. Gopalasami Ayyangar for
appellant,

T. Subrahmania Ayyar for the Hon. Mr. P, S. Sivaswami
Ayyar for Nog. 1 to 15 respondents,

The Courb expressed the following

OPINION.—Techuically, no doubt, the tenant’s appeal ought
to have been in both suite and the proper course for the District
Judge to have takan would have been to require the appellant to
amend hig memorandum of appeal so ag o make it an appeal in
hobh suite; bub the fact that the tenant ooly appealed in hiz own
guit and did not prefsar an appeal in the landlord's suit did not
preclude the District Judge from deciding upon the merits the
questions raiged in the appeal which was hefore him. The subject-
matter of thae likigation in the two suits was the same, the svidence
was the same, and the two suibs were tried together. The reasons
for which the fenant's suit was digmissed were the ressonz for
which judgment was given in favour of the landlord in his (the
landlord's) suit. '

We do nof think thaf, either under section 13 of the Civil
Procedure Code, or on genaral principles, the doctrine of res
Judicate has any application to the facts of this case. The doetrine
does not apply when, as here, the very object of the appeal, in
gubstanee if nof in form, is to get rid of the adjudication which is
gaid to render the question which the Appellate Court is agked to
dacide res judicata. The tenant's appeal in his suit if suceessful
would have bhe effect of snperseding the adjudication in the land-
lord’s suit. See the judgment of the Full Bench in Jogesh
Chunder Dutt v. Kali Churn Dutt(l). Itis not necessary to eon-
sider what might bethe exact legal effect of such a supersession.
All we have to decide in the present csse is whether the Appeliate
Court was precluded from dealing with the appeal by reagon of
the doctrine of res Judioata.

It would lead to startling results if we were to hold that an
Appellate Tribunal is precluded from dealing with a question which
comes before it on appeal bacause an inferior Court, upon the same
facts, bubt in & case other than thecase under appeal, had givena

U RN . 3 ——ry

(1) 1. T. Ru, 3 Caley, 30,
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PARCHA- dagision which bad not besn appealed against, at the same time as
NADA : Ca :
veLan She decision in the ease under appeal,

V ATTHL- We think dbdul Mojid v. Jew Narain Mahio(l) was rightly
N&THA  daeided.
SASTRIAL.

Our answer o the ‘guestion raferred to us must bs in the
negative.

RO

The appeal came on for final hearing before (Subrahmania
Ayyar and Boddam, JJ.}, when fhe Court delivered the following

JUDGMENT.—According to the dacieion of the Full Bench, we
geh aside the decree of the District Judge and remand the appeal to
the lower Court for disposal according to law. Costs will abids
and follow the avant.

APPRLLATE CIVIL—FULL BENCH.

Before Sir Arnold White, Chazf Justice, Mr. Justice Subrahmanin
Ayyar and Mr. Justice Benson.

sooots, KURRIVEBRAREDDI AN orHERS (DEFENDANTS NOS. 170 3 AND
fob 1906.G . 10 AND LEGAL REPRESENTATIVES OF THE TENTH DEFENDANT),
Maron 9, ' APPELLANTS,

i, ity

v.
KURRI BAPIREDDI AND aNOTHER (PLAINTIFF AND HIS LEGAL
REPRESENTATIVE), RESPONDENTS. ¥

Transfer of Properly Aot 1Vof 1882, 54-Enforceable conlract of sals followed by
delivery of possession to defendant, but not followed by registeved sale-deed na
defence lo suit for possession—Construction of statule,

The provisions of section 54 of the Transfer of Property Aot are imperative,
and Courts will not be justified in disregarding them on equitable grounds,

Whers the words of a statute are olear and unambiguous, effect must be
given to them, although hardship may result in individual ouses,

A contract of sale followed by delivery of possession does wot, when there
iz no registered sale, create any interest in the proparty agreed to be sold and

{1} I. L. B, L6 Calo,, 233.

* Second Appeal No 1033 of 1902, prosented against the decree of M.R.Ry.
I, L. Narayana Rao, Subordinate Judge of Kistna at Masulipatam, in Appeal
8uit No. 791 of 1901, presented against the decres of M.R.Ry. V. Subru«
maniam Pansulu, District Munsif.of Guntuar, in Qriginal 8uit No. 64¢ of 1799,



