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APPELLATE CIVIL—FOLL BENCH.

Before Sir Arnold, Whito, Ghief Jusiica, Mr. Ju&tioe Subriihmania 
Ayyar and Mr. Jt&stice Davies.

P A N O H A N A D A  "V E L A N  (PLaiNTFFF), AppfiLLANT, 1905
February 2 i ,  

November

V A I T H I N A T H A  S A S T B I A L  a n d  o t h e r s  ( D e f e n d a n t s  N o s , 1 to

6, A N D  8 TO  16, A N D  L E G A L  R E P R E S E N T A T I V E S  O F  T H E  D E C E A S E D

S e v e n t h  D e p e n d a n t ), E b s p o n d e n t s ."̂

C iv i l  Procedure C o d e ~ A o i  X / P o y  1882, s, 13— Res juiSicata— Decrees in  cro ss-sm is  
on same fa c ts —A p p e a l a g a im l one decree only Decree u n a p p ea kd  n o  bar to the 
d ecision o f the ap p ea l.

Where CL'oss-saifca between the same parties on the same facts v?ere tried 
together and judgmont was given an the same day but separata deoreea were 
passed and an appeal was preferred against one o£ the decrees alone :

Held, that the decree unappealed did not operate as a bar under section 13 
o£ the Code of Civil Procedure so as to preclude the Appellate Court from dealing 
with the decree appealed agiinsfc.

The doctrine of res judicata ha,s no application when tha very object of the 
appeal, in substance if not io form, ia to get rid of the decision which is pleaded 
ia bar.

Abdul Majid  v, Jew Narain Mahtoi 16 Calc., 233), followed.

Suit by a tanaafc under fcba Madras Eenfc Eaoovery Acfe ta compai 
tha fcander of a piifcfaa by the laadlosrd* A cross-suifc was filed ia iibe 
aarne Oourfc by the landlord to eooipel fcha tenant to accept the 
putta and execute a muohilika for the same fasU,

The further faofcs necssaary for this report are stated by (Subrah- 
mxnia Ayyar and Bnddam, JJ,), in the order of reference to the 
Full Ban oh,

OllDER OF BEFERENCE TO A F o L L  B e n c h . —In this cassQ the 
appellant brought Summary Suit No. 36 of 1901 against the 
yespondenfcg to compel theoa to grant a putta for fasli 1310. 
Subssquently, the respondents iagfeibufeed, before the same Eevenue 
Court, Summary Suit No. 317 of 1901 against the appellant for com­
pelling she acceptance by the appellant o£ a putta for the same 
year. Tha questions at issue in both caaes were idenbical, viz., as to

‘‘Second Appeal No. 9D7 of 1903, presented against tha decree of F.D.P, 
Ol(3field, Bsgi , District Judge o£ Tanjore, in Appeal Suit No. 160 of 1902j 
pceaented against tha decisiaa of M.R Ry. A.. Kamacha Nedungadi, Deputy 
CoUeoiior of Pasfcukosai Division, ia Bummwy Suit ^o. S§ of 190U



terms of tha pufcta for bhe year. The suifca were tried tiogebhar 
V blan  and judgmenti given on the same day (fcbe 24tih Dacember 1901). 

VAram® daar86 to be passed in each suifc was in effacl; fcha same, That,
NATBA howaver, was cot tha course followed by feka Court, for Summary 

BASTBiiii. g ^ . j .  35  of 1901 was diamisaed, while Summary Suit No. 317 of
1901 was decreed, the terms of bhe pufcta being in accordanoa with 
judgment in the two oases The appellant preferred an appeal 
against the decision of the Revenue Court describing the appeal ag 
on© made against tha decree in Summary Suit No, 35 of 190L In 
the appeal memorandum he rnada’ no roferenee to the decree in 
Summary Suit No. 317 of 1901, nor did he prefer a separate appeal 
1q lihe circumstances against the latter, After calling for certain 
findimga to which it is unneoeasary to rafer, bhe District Judge 
has dismissed the appeal of the appellant; in Summary Suit No. 35 
of 1901 on the ground that the deciaion of the Revenue Oourt in 
Summary Suit No. 317 oi 1901 not having been appealed againgt, 
he, the Distriot Judge, was precluded from determining the ques- 
tiona raised in Summary Suit No. 35 of 1901, to which the appeal 
before him related. Hia view, it is said, raoaives support from bhe 
conclusion in Gururajammah v Venkatakrishnamm'x C keU i{l),viz  , 
that the test with regard to questions of res judieata is whether tha 
decision relied on as res judicata is in point of date prior fco trial 
or finding which is sought to ha avoided, without reference to tbs 
question which of the two suits was first inabibubed. Abdul Majid
V Jeiv Narain Mahto[2) is on all fours with the present case and 
according to that decision tha view adopted by the District Judge 
is wrong. Though wa may distinguish the present case from 
the decision in Gururajammah v. Venkatakrishmmma Ghetti(l) on 
the ground that hare the judgment of tha Revenue Court was on 
the same data while it was otherwise in Gururajammah v. Venkata- 
krishnamma GhettiiD, we think it more satisfactory to aubmit the 
point for the decision of a Full Banoh, and we accordingly state 
the following question for their opinion, viK.

Whether the District Judge was precluded from deciding upon 
the merits tha questions raised before him in the appeal in Suit 
No. 35 of 1901 by the judgment of bhe Revenue Court in Suit 
No. 317 of 1901, no appeal having been preferred against tha 
decision in tha latter suit.

m  THB INDIAN LAW REPOETB. [VOL. KXIT.

U) I.L.B , 24 Mad., 860 arfc p. 355, (2) I.L.E'., 16 Oalo,, 238,



T h e case eam e ou  for hearing in clue oourge before tih® P u li Pa k c h a -
B a n cb  congbitufced ag above- Ve^ an

K, S. Ramastvami Sastri for S. Oopalasami Ayyangar for V a ith i-
appollanti. n a t h a

S a s t b ia d .

r ,  Subrahmania Ayyar for the Hon. Mr. P, S. Sivaswami 
Ayyar for Nos. 1 fee 15 reapondeats.

The Oourb expreasad fche following

O p in io n .— Teehaically, no doubb, the tenant’s appeal ought 
to have been in both suits and the proper course for the Disbrieb 
Judge to have taken would have been to require the appellant to 
amend his memorandum of appeal so as to make it an appeal in 
both suits; bub the fact that the tenant only appealed in his own 
suit and did nob prefer an appeal in bba landlord’s suit did nob 
preclude the District Judge from deciding upon tha merits tha 
questions raised in the appeal which was before him. The aubject- 
mabfeer of the litigation in the two suifes was the game, the evidence 
was the satne, and the two suits were triad together. The reasons 
for which the teaanb’a 3uib wag dismiased were the reasons for 
which judgment was given in favour of the landlord in his (the 
landlord’ s) suit.

We do not think that, either under section 13 of th© Civil 
Procedure Oode, or on general prinoiples, the doctrine of res 
judicata has any application to the facts of this ease. The doctrine 
does not apply when, as here, the very object of the appeal, in 
aubsbance if not in form, is to get rid of the adjudication which is 
said bo reader the question which tha Appellate Court is agbad to 
decide res judicata. Tha tenant’s appeal in his suit if sucGesafui 
would have the effect of superseding the adjudication in the land­
lord’s suit. Saa the judgment of the Fall Bench in Jogesh 
Ghwider Dutt v, Kali Ohvrn Dutt{l). It is not necessary to con­
sider what might bathe exact legal effect of such a supersession.
All we have bo decide in the praaenb case is whether the Appellate 
Court was precluded from dealing with the appeal by reason of 
the doctrine of fes judicata ’

It would lead to startling results if we wrere to hold that an 
Appellate Tribunal is precluded from dealing v^ith a question which 
comes before it on appeal because an inferior Court, upon the same 
facts, bub in a case ofcher than the ease under appeal, had given a
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PANGHA- daciaion which bad nofc been appealed against, at the same tima as 
VBL^N tihe deoisioQ in the ease under appeal,

V a it h i-  W e think Abdul Majid v. Jew Narain Mahto{l) w as rightly
decided.

SASTKIAL.
Our answer to the question referred to us must ba in the 

negative.

3B6 THS INDIAN LAW REPORrS, [VOL. X X IX ;

The appeal catue on for final hearing before (Subrahmania 
Ayyar and Boddam, JJJ, when the Gourfe delivered the following

Ju d g m e n t ,— According to the decision of the Full Bench, we 
aefc aside the decree of the District Judge and remand the appeal to 
the lower Oourfc for dispoaal according to law. Costs will abide 
and follow the event.

APPELLATE CIVIL—I'ULL BENCH.

Bfifore Sir Arnold White, Qhi^f Ju&tiee  ̂ Mr. Justice Snhfahmania 
Ayyar and Mr. Justice Benson.

Augû at 5. KU E R IV E E R A R E D D I a n d  o t h e r s  (D e f e n d a n t s  N os. 1 t o  3 a n d  
1906. 10 an d  L e g a l  R b p b e s e n t a t iv e s  ot? t h e  T e n t h  D e f e n d a n t ),

Ap p e l l a n t s ,
“ • V.

KD RRI B APIB ED D I an d  a n o t h e r  (P l a in t if f  a n d  h is  L e g a l  

E e p r b s e n t a t iv b ), R e s p o n d e n t s .*

Transfer of Property Act I Vo/ 1882,s. 5i-Enforoeable contract o f saU follotoed by 
deliverv o f  possession to defendant, but not followed by registered Rale-deed no 
defence to suit fo r  possession— Construction o f  statute.

The provisioaa of section 54 of tha Tcaaafer o£ Pcoperfcy Aot ara imperabivej 
and Courts will not be iustifiad in disregarding them on equitable grounds.

Where the words of a sfcatufca are clear and uuam bigaous, efieofc m ust be 
given to thera, although hardship may resuli: in individual oases,

A contract of aale followed by delivery of poggeasion doea wot, when there 
is no registered aale, oroafce any interest in the propecfiy agreed to be sold and

(1)1. L . R ., 16 Calc,, 233.

* Beoond Appeal Ho 1033 of 1902, prosented against the decree of M ,K-Ry. 
I, L. Narayana Rao, Subordinate Judge of Kiafcna at Maaulipatam, in Appeal 
Bait No. 791 of 1901, presented against the decree of M .R .Ey. V. Subrn* 
trjaniam Panbulu, Distrjot Munsif.of Q-antur, in Original Quit ]^o. G40 of 1899,


