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yeaaonable being what; has to  be .adopfced. B y  way of explanation TpE 
liwo obviou s illusfcrafciong m ay be given. Suppose the office? was Gounoil o f  
away for an h oa r  or tw o or  even for a w h ole  day  for racraafaion CUDDAiiOEE

SUBBAH-or  other personal purposes that w ill clearly noti reckon  against the 
m unicipa lity  and he w ould still be taken in poin t o f  law  to  have 
"  held office w ith in  the lim its "  for the day. On the ofsher hand 
if he had been obliged to stay outside the m unicipal lim its in 
the discharge o f hia official duties from , as it baa been proved in 
th is ea,S9, m orning till evening, big spending the nighf; w ith in  the 
lim its w ould not w arrant its being held that he held ofifioe that day 

w ith in  the lim its. T h ough  it m ay ba easy to  suggest a ease 
a lm ost on the border line it is scarcely  neoessary to  sa y  that no 
practical d ifficu lty  can occu r in the application  of the above view  
to  cases arising under the en actm ent in question .

U pon  the facts found by the D istrict M unsif hia decision  is 

right. The petition  is dism issed w ith costa.

MANIA.
AYYAR.

APPELLATE CIVIL.

Before Mr. Justice Benson and Mr. Justice Moofe. 

S U B B A R O Y A D U  (Pl a in t if f ), Pe t it io n e r ,

V.

G A N G A Y Y A  (D e p e n d a n t ), Co u n t e r -p e t it io n e r .̂

1906 
January 4,

Provincial Small Cause Court Aoi IX  of 1887, s.2Q-Exercise of power mider section 
23 gives Court jurisd ic tion  to try  su it as an original suit.

Where a question of title wbioli a Ooucfe of Sm all Causes oannofc finally 
determine ia involved in a small oauae suit, the Couct has dieotetionaEy gowae 

under section 2B of Act I X  oJ l887 to return the plaint to be presented to a Court 

having suoh jurisdiotion- The latter Gouct thereupon acquires jurisdiofciou to 

try the suit as an original suit and is bound to receive the pJaint and try it: as 

auoh.

Mahamaya Dasya v. N iiya H ari Das Bairagi, (I.L.R., 23 Oalo., 425), followed.

* Beferred Case No> 17 of 1905, stated nudec seotion 646 B  of Aot X I^  o£ 

}882 by C. G-. Spenoec, E sq ., io tin g  Digttict Judge o£ G-odavaci, in  the matbar ol 

the p M n t filed as Original Sa it N o . 116 ot 1905 on the file of the Plstriot Munsif 

of Eilore.
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T h e  fa c ts  of this case are set outi in bha letifcer of refartm ca aa 

fo llow s  ;—

“  T h e suifc was first filed in bha B llo re  D istr ict M u n a if’s C ou rt. 
I t  w as fo r  refund of carfcain purchase m on ey from  dafandant w h o  
failed to deliver peacefu l possession  of tba prem ises purchased . 
T h e defendant filed a statem en t pleading that p la in tiff had no 
right to  recover the purohaaa m on ey  unlaas he estab lished  w ant of 
title on, the part of th e  defendant T h e Diafcrict M u nsif h o ld in g  
that such  suit waa n o t excapfced from  the jurisdicbion  of a S m all 

Cause Court, returned the p la in t for prasaatiafeioa in the proper 
C ourt,

T he A dditional Sub-Judge of K a jah m u ndry in w h ose  C ou rt 
the plaint wag then presented on the sm all cause aide, returned 
the plaint under section  23 o f the P rov in cia l S m all C ause C o u rts ’ 
Aet, as not being cogn iaable by a Sm all Cause C ourt as a question  
o f title had to be in cid en ta lly  determ ined.

T h e plainb was again presented on the orig inal side  in the 
D istr ict M unflif’ s C ou rt of E llore . B u t the present D is tr ic t  
M unaif returned the p ia ia t on the ground that he had no p ow er to  
go b eh iod  h is predeoassor’a order w hich  was still in force  n ot being  
overruled by  an A ppellate C ourt.

T h e plaintiff then  m oved this C ourt by O .P . 4 3 9 /1 9 0 5  to m ake 
a reference to the H igh. Court. T h e suit is in m y  op in ion  exoluded 
under clause I I  of second  schedule  of P rov in cia l Sm all C ause 
C ourts ’ A ct as questions of title have to be in cid en ta lly  determ ined . 
T he D istrict M ungif should have taken it on the orig inal side. 
H is  predecesaor app arently  ignored  the qu estion  o f title  to  be 
defceroaiued in cid en ta lly .”

. O r d e r .— T h e ob je ct o f section  23 of th e  P ro v in c ia l Sm all 
Cause C ourts ’ A ct is bo enable the Sm all C ause C ourt to  d ec lin e  

to 'ex erc ise  its ju risd iction  in a sm all cause suit, w hen  tha r ig h t of 
th e plaintiff and the relief c la im ed by h im  depend upon  the p roof 
or d isproof of a tibia to  im m oveab le  property  or oth er title  w h ich  
th e  S m all Cause Court ca n n ot fina lly  determ ine, and to  return  
the p la in t to be presented to  a C ourt ‘’ ‘ h av ing  ju r isd ic tio n  to 
determ ine the title. T h e exercise of the pow er is d iaoretionary  w ith  
the S m all Cause Court, and w hen  it is exercised  the eff^cb is to 

give th e  C ourt’s ju risd iction  to  try the sm all cause su it as an 
orig inal suit n otw ith stan d in g  anyth ing  in  section  16 pf tb e  A #



[M ahaniii’ija, Dasya  v .  N i i y a  Hari Das Bairagi { ! ) ] .  T u e  Disfcricfi S u b b # «  

Munsif must therefor a receive the plainfc and deal with ife ®. 
acoordiog to iaw. G4N&4¥.Yi;.
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Before Mr. Jusiice Benson an<? Mr, Justice Moora.
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O H m in a l P ro ced u re C o d e—A a t V  p/1898, s. ilQ— Power to direct proceedings 

conferred on C o u rt  and not on M agistrate try in g -^ D ism issa l of aom plaini 

without ad ju d ication  no bar to proceedings u n d er.

The power io direct a proseGutiioQ under seotioa 476 o£ the Oode of Germinal 
Pcoceduce is conferred on the Court and not on the individual Magistrate .Vfho 
tried the oaso, Such po;?ar is uot ousted by the dismissal, without adjudicatiou, 
o f  a complaint by the party in respect of the same offence andac a sanction 
previously f’ iven by the Court.

T h e pefiitioner was a wifenegs for the prosecTition in Criminal Oaae 
No. 81 of 1903 on the fils of fcho First-class Magistrate of tha 
Galioufc Division. The ease was triad by tha Deputy Magistrate 
than in chMge, who disQharged the accused and granted sanction 
for the pro30iufiioa of kha pabibioaer and others for perjury. The 
aoousec! who obbaioed tha order granting aancbion presented an 
unstamped complaint which was dismissed,

The Head AEsiatant Magistrate, who succeeded in charge of 
tha Division, direatad tha prosecution of the petitioner and others 
Under section 476 of the Ooda of Oritninal Procedure.

( l) I .L .R ., 23 Calo., 425.

® Criminal Revision Case No, 372 of 1S05, presented under saotions 485 
and 4B9 of the Oode of Criminal Procedute, praying the High Court to re-viae 
tha prooeedings of F. Noyce, E b(J., Assistant First-class Magistrate in charge of 

Galioufc Division, in the matter of Miscellanaoua Case No. 4 of 1904 aocording 
sanction for the prosecution of tha petitioner in Ocimioal Case No, 31 of 1903 on 

the file of his Court,


