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P i l l  AI
V.

D o n a l d
S m it h .

In  S<inkaralinga Mudali v. Robtnasabhapati M udali{l), iii w as n ot 
know n where fcbe dafendanfa w as ; nor whethar his absence was  

on ly  tem porary and it was accordiDgly held that there w as 
no prospect of serving him  parsonally  w ith in  a reasonable  tim e. 

T h at case does n ot th erefore  apply.

T h e Judge has th erefora  acted  w ith naaberial irregu larity  in 
holding the affixing of the sum m ons fco ba p rop er service  
[Jagamiath Brakhbhau v. J. E . Sassoo?i (2 ) ] , and his order is th erefore  
ravaraed, the ex parte decree sat aside and he is d irected  to  restore  
the suit fco his fila and procaed with ife in aooordance w ith  law .

T h e oosta in  th is C ourt w ill ba provided fo r  in the final decree .

APPELLATE CIVIL.

Before Aft. Justice Subrahmania Ayyar.

1905 
Deoembpc i ,  

15.

T H E  M U N I C I P A L  C O U N C IL  O F  C U D D A L O R E  ( D e f e n d a n t ),

P e t i t i o n e r .

V.

S U B R A H M A N IA  A Y Y A E  ( P l a i n t i f f ), R e s p o n d e n t .*

District Municipalities Aat ( Madras) Act I V  of 1884, s. 55— 'D ay,' w h a t is—

Circumsiances which determine whether particular days a re to be reckoned
or omitted.

The word ‘ day ’ in  BsotioQ 53 of the M adras Diatriot M m iioipalitiea Act 

means a duEatioa o£ 24 houca and the period of 60 days iot whioh the person 

must h a v e ‘held offioo w ithiu tha lim its ’ must! ba held fco ba 60 onliira and ua- 

btokan periods, in  law , of 94 hours each. It w ill depend upou tha oiroumstancea 

'whethec fractions of a day ace to ba omitted or to be counted aa whole days and 

tha oauae and cln,raotiar and duration o£ abaeuee from M unicipa l lim ita  w ill 

determine whether partiouLit days are to be rookoned or omitted.

S u i t  by the piainfciff for recov ery  of p ro fess ion  tax a lleged  to 
h ave been illegally  co llected  by  the M u n icip a l C ou n cil o f
C hidam baram .

(1) I .L .R .,  21 Mad., 22S. (2) L L . K , ,  18 Bnin., 606,

’•‘'O iv il Reviaion Petition N c , 201 of 1905, pcesented under aeotion 25 o£ Act 

I X  of 1887, praying the H igh  Oourt to revise the de'cree o! M . R. B y . 8. Swami- 

natha Sasbti, Diatriot Mungif of Ouddalore, in  Sm all Cause Su it Ho. 106S of 1904;.



T h e Disferiob M u nsif passed a decree in favou r of the plaintiiff.
T h e  mafeerial per bio a of his jadgm enfi ia aa follovjs ;—  Ouumgil. of

Cu d d a l o r b

“  The plaintiiff is the D iv is ion a l offiaer of the G hidam baram  gu^aAH-
D iv is ion , S outh  A rco t  d istrict, ■with his head quartera, wibhiu mania

the m u n icipa l lim its  of C uddalore. H is case is th at he has 
resided and carried oa business w ithin the m unicipal lim its  for 
59  days o a ly  during the half y ear for w hich  tax has been levied 
from  him . Tha p la in tiff at the sam e tim e adds that the 59 days 
are irrespective o f those d ays on w h ich  b e  left th is tow n  on 
circu it before 5 A. M. or  he cam e back  to this tow n  after 7 P.M.
H e  goes in to th e w itn ess  b ox  and asserts th at during such days 
he did no business con nected  w ith  his d u ty  as D iv ie ioaa l officer.
H e  fu rth er adds th a t he never does any office w ork  in lam p light.
T h ere  is no ev id ence contra th at he did any cffioe  w ork  before 5 
A.M. or after 7 P-M. The question  for considerafcion is w hether 
s u c h  days cou ld  cou n t for th e  days to m ake up the period requ i­
s ite  for assessm ent purposes. T he ruling in  Qhairman, Ongole 
Municipality v. Mounseyil) is directly in favour of p la intiff's  
■contiention. S ir M ubtusam i A y y a r  says that the m ateria l w ords 
‘ h o ld  office or app oin tm en t w ith in  tha m u n icip a lity  ' mean 
carrying on  business there as th e holder o f  the partiicular office.
T ow a rd s  the c lose  o f h is ju dgm en t the sam e Judge further adds 
th a t it is an essentia l con d ition  of liab ility  that the profession 
should he exercised within the munieipal limits.

T he said ru ling  w as quoted  as con clu sive  au th or ity  id tha 
m o re  recen t case in Hammich  v. President, Madras Munioipal 
Commission{2i), N o  doubt, th is latter case arose under the C ity  
o f  M adras M u n icip a l A ct, section  193. I  com e  to  th e  con clu s ion

th at the assaasm ent was illegal and that the pla in tiff is  entitled 
to  a refund o f the sam e.

M y decree is th at p la in tiff do recover from  the defendant 
R s. 6 w ith coats o f  suit. ”

B e fea d a n t presented th is petition  to  the H igh  C ourt under 
se ction  25 of A ct I X  of 1887.

T he H on . M r. P. S . Sivaswami for  petitioner.

T. Subrahmania Ayyar  for  respondant,
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(i) I.L.R., 17 Mad., 458. (2) 22 Mad., 145.
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MSiNIA
AiY&n.

t h e  J u d g m e n t  — T he question  in this ease is w h eth er M r .  Subrah-
CouNoiii OF Daania A yyar, the Dapufcy Collectioi; in charge of the C h idam baram  
CUDDALOBB D iyigion^  Souhh A tcob diabrict, w as liable to  ba assesaed for p ro - 

fessioaal tax for th e half year ending the SOfch Sapfcambar 1903 by  
the M unioipality  of G addalore  w h ich  is hia h ead -qu arter sbation. 
T hat during such tim e as Mr, Sabrahm ania  A y y a r stayed  in 
Guddalora during the half year, he w as h old in g  the office  o f 
D ep u ty  Oollecbor, is indisputable. T h e on ly  question  ia w tiether 
be  so held office for the prescribed length  of tim e. I f  be  held 
th e  office w ith in  lim its of the said m unicipa lity  fo r  60 (six ty ) days

reck on ed  con secu tive ly  or from  tim e to  tim e”  w ithin  th e  half

year he was under sectiion 55 of the D istrict M u nicip a lities A ct 

liable to pay the tax. N ow  the term  ‘ d a y ’ is no d ou bt in  one 

sense understood to cov er  the tim e from  aunriae to sunset. T b e  

m ore general m eaning o f the w ord  ig, how ever, from  sun rise  to  

sunrise (a natural day) or from  m idnight to  m idn ight (a ca len dar 

da^ ;): and the w o r d “  days ”  in  the section  referred to above m ust, 

in the abaence o f an yth in g  to th e  con trary  in  tbe con tex t, be 

taken to  m ean a du ration  o f 24 hours and  n ot 12 hours. I f  this 

is correct, to  charge the tax, the m unioipality  had to sh ow  that 

M r, Subrahm ania A y y a r  spent w ith in  its lim its not m erely  frac- 

tioDS of days su fficient w hen added up to  oonstifcuta hours

but 60 entire and unbroken  periods, in poin t of law , o f 24 houra 

eaoh. In  saying th is I do n o t o f course w ish  to  be u n d erstood  aa 

suggesting that m ere abaence from  the m u n icipa l linQifca on  th© 

part of Mr. Subrahm ania A y y a r  fo r  any part o f  a particu lar day 

or even for a w hole day w ill n ecessarily  prevent that day being 

counbed as ona of the sixty . N o hard and fast: rule can  be  laid 

dow n  on such a question . I t  has to be rem em bered that fraction s  

of a day are either om itted  from  calcu latioa  or are cou n ted  aa 

w hole days accord ing to  oiroum stancea [L io d le y ’ s ‘ Ju risp ru d en ce ,’ 

appendix page Ixiv citing Clayton v. Prsi&m’ha'm[l) and  Beg. 

V. St. Mary Warwichi^)]. T h e  cause and ch aracter and  the

duration of the absence from  the m unicipal lim its  o f  tbe

office-h older on the pard cu lar ocoasion  are m atters to be born e in  

m ind in determ ining w hether particu lar days are to ba reck on ed  

or om itted in oases like the present. The decision  m u st be given 

w ith  reference to these con siderations, a view  on  the w h ole

(1) Part S, Ooke 1 (o). (2) l . E . & B . ,  816.
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yeaaonable being what; has to  be .adopfced. B y  way of explanation TpE 
liwo obviou s illusfcrafciong m ay be given. Suppose the office? was Gounoil o f  
away for an h oa r  or tw o or  even for a w h ole  day  for racraafaion CUDDAiiOEE

SUBBAH-or  other personal purposes that w ill clearly noti reckon  against the 
m unicipa lity  and he w ould still be taken in poin t o f  law  to  have 
"  held office w ith in  the lim its "  for the day. On the ofsher hand 
if he had been obliged to stay outside the m unicipal lim its in 
the discharge o f hia official duties from , as it baa been proved in 
th is ea,S9, m orning till evening, big spending the nighf; w ith in  the 
lim its w ould not w arrant its being held that he held ofifioe that day 

w ith in  the lim its. T h ough  it m ay ba easy to  suggest a ease 
a lm ost on the border line it is scarcely  neoessary to  sa y  that no 
practical d ifficu lty  can occu r in the application  of the above view  
to  cases arising under the en actm ent in question .

U pon  the facts found by the D istrict M unsif hia decision  is 

right. The petition  is dism issed w ith costa.

MANIA.
AYYAR.

APPELLATE CIVIL.

Before Mr. Justice Benson and Mr. Justice Moofe. 

S U B B A R O Y A D U  (Pl a in t if f ), Pe t it io n e r ,

V.

G A N G A Y Y A  (D e p e n d a n t ), Co u n t e r -p e t it io n e r .̂

1906 
January 4,

Provincial Small Cause Court Aoi IX  of 1887, s.2Q-Exercise of power mider section 
23 gives Court jurisd ic tion  to try  su it as an original suit.

Where a question of title wbioli a Ooucfe of Sm all Causes oannofc finally 
determine ia involved in a small oauae suit, the Couct has dieotetionaEy gowae 

under section 2B of Act I X  oJ l887 to return the plaint to be presented to a Court 

having suoh jurisdiotion- The latter Gouct thereupon acquires jurisdiofciou to 

try the suit as an original suit and is bound to receive the pJaint and try it: as 

auoh.

Mahamaya Dasya v. N iiya H ari Das Bairagi, (I.L.R., 23 Oalo., 425), followed.

* Beferred Case No> 17 of 1905, stated nudec seotion 646 B  of Aot X I^  o£ 

}882 by C. G-. Spenoec, E sq ., io tin g  Digttict Judge o£ G-odavaci, in  the matbar ol 

the p M n t filed as Original Sa it N o . 116 ot 1905 on the file of the Plstriot Munsif 

of Eilore.

U  M ad.-42


