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prov is ion s of section  55 of th e Transfer of P rop erty  Acfe. T he 
article  appUoable is article  i32  and nob article 111 and the auifc is 
n ot barred by  Jirrjifcation. Ib was argued by the respon den ts that 
if th is be the righb v iew , n o  case cou ld  arise to w hich  article  111 
w ould  be applicable. T h is m ay  or m ay n ot be so. E or the 
purpose of the present case it is enough  for  ns to  hold that the 
period  of lim itation  in  th is case is tw elve years from  the date of the 
sale. H av ing  regard to the decision  of the P r iv y  C ou ncil it w ould  
seem  that Natesan Gheiti v. Soundararaja A yyangaril), Amithala 
V. Dayumma[Q), and Suhrahmania Ayyar  v. Poovani^), can n o 
lon ger be regarded as b ind ing authorities in  so far as th is po in t 
is con cerned . W e  m ust set aside the decrees of the low er  Gourta. 
There w ill be the usual decree fo r  sale for R s. 900 w ith  in terest 
at sis per cen t, per annum  from  th e  date o f p la int to  the date of 
p a y m en t w ith  p rop ortion ate  costs  out of th^ sa le -p roceeds o f the 
properties in sched u le  B . T h e  respondents w ill bear th eir ow n  
costs  throughout.

T h e  tim e for pa ym en t w ill be three m onths from  this date.
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APPELLATE CIVIL.

Before M r. Justice Boddam and Mr. Justice Moore,

U T H A N D I  M X J D A L l  ( F i r s t  D e f e n d a n t ), A p p e l l a n t ,

V.

E A G A V A O H A E I  a n d  o t h e b s  ( P l a i n t i f f  a n d  D e f e n d a n t s  

N o s . 2 TO  4), R e s p o n d e n t s  *

1905.
Deoembex I ?

Mortgage— Whether sale Jo llaw ed  by agreement to reconvey amoun-ts io ~ O o n t r a c i  
creatin g  p erso n al rig h t not transferable.

Three brothers sold certain properties by a duly executed sale-deed. The 

vendee, more than two months after the sale, eseeuted an agreement in  favour 

o£ one of them in the following term s:—

“ Y o u  shall, on 29th January 1901, without obtaining from others and by your 

own earnings, pay me the sura of Ks. 350 and obtain the right of purchase

(If L L B . .  21 M ad., 141. (2) 24 M ad., 233-

(3) I .L .R . ,  27M ad., 28.

* Second ippeal No, 1053 of 1903. presented against the decree of E- 0- 

Manavedan Raja, E s q ., D istrict Judge of North Aroot, in  Appeal Suit No. 2 of 

1903, presented against the decree of M .R .E y .  V .  Banga Ran, D istrict M unsil 

of Ohittoor, in  Original Sn it No. 93 of 1901.
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me in raspect of the lands sold. I ! you do nob pay the am ount on that data you 
shall have ao righfe whafcavec,”

The plaintifi having obtainad fcha aRaigntuant of tha right undec the agree® 

raent, sued to recover posaeasion on payment of the amount, alleging that the 

sale-deed and agreetnenfc takan togathor amounted to a mortgage .*

H eld, that the sale-deed and  a<?eeemont not being betwe^m the sam e parties 
and b=3ing indepandant fcransictioas o oa ld  not be oonstruad as co n stitu tin g  a 
m ortgage ,

S ik i l  Persh ad  v. L u c h m i P ersh ad  S in g h , ( L .R ,,  30 X .A ., 129), followed.

H e ld  also, that the right oonferrad by the agraameat wii3 personal and not 

transferable,

T h e  faofcs necessary for  th is report ara aafc oub in the ju d g m en t.

K . Srinivasa Ayyangar for appellant,

T. B . Ramai;han>^’ra A yya r tov V . Krishniswam i A yyar  fo r  first 
respon den t.

Ju d g m e n t .— W e  think th is  decree ca n n ot be su p p orted . Tha 
defendants N os, 2 to 4 sold  carfcain property to the firat defen dant 

u n d er exh ib it I X  in N ov em b er 1895 .

In  January 1 896  tha firgt defendant eKscuted to  the secon d  
■defandaab alone exh ib it B , w h ich  is oalled a yeth ir id a i deed 
w h ereby  after recitin g  th at th e saoond defen dant and bis y ou n g er 
broth ers had, on. the 2 ?th  N ovanaber 1895, con v ey ed  to  h im  tha 
la n d s  in question  fo r  Rg. 350, be agreed lo  resell theco to  tha 
secon d  defendant if on the 29th  January 3 9 0 1 — "  w ith ou t 

tjbbaining from  othera  and b y  y o u r  ow n  earnings ” ~ h a  paid the 
sum  of Bs. 350.

T he second defen dant on  the 29th June 1898  con v ey ed  under 
-eshibifc A b is  rights to the p la in tiff and the plainfcilf n ow  aaes to 
raoover the land b y  paying off tha aoaounb pa ya b le  u nder exh ib it 
B  bo tha first defendant.

Tha D istrict M u n sif d ism issed  tha s u i t : b a t on appeal the 
D istr ict Judge held that exh ib its  I X  and B  tcgathar coastitu tad  

•amortgage and that; the p la in tiff  w as en titled  to redeem .

W a  ara clearly  o f op in ion  th at this is w ron g . T he case is 
governed  by  Situl Pershad v . Lttchmi Pershad Singh{l) w ith  w hich  
ib is  praobically on  all fours.

T h e tw o exh ib its  I X  and B  do not, in our op in ion , constil-ufca 

-one tra n s ict io a . T h ey  aro n ;t betw een tha sam e parties and 
th e y  ca n n ot ba construed  as co n st itu t icg  a m ortgage.

(]> L R.. 10 I.A., 129,



M oreover, exbibih  B  creates a coQbracfc p erson a lly  w ith  the Uth an d i- 
secon d  defeadanti a lone w h ich  w as nofe assignable. T h e  pla in tiff, 
th e r e b r e , uadar esbibife A acquiree n o  eights as against th e  firsS 
defendant. T he suifc shou ld  have beea dism issed. W e  reverse 
th e  decree of the D isbrict Judge aBf? restore that of fcha D istr ict 
M uneif w ith  costs  in  th is and in the low er Appellate Oourb,
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APPELLATE CIYIL.

Before Sir Arnold White, Chief Justice, and M r. Justice Moore. 

A R U N A C H E L L A M  C H E T T Y  (P e t it io n e r  Em sT D e f e n d a n t ),
December £,

A p p e l l a n t , — .— -----

V.

R A M A N A D H A N  C H E T T Y  (m i n o r ) b y  h i s  n e x t  f r i e n d  

A L A M B L D  A C H I ( C o u n t e r -p e t i t i o n e r , A t t a c h i i n g  c r e d i t o r ).

R e s p o n d e n t  ,*

C iv i l  Procedure Code— A ct X l V o f  188ti,ss.258,4R2— c f  decree by g u a r­
d ia n  w ithout leave u n d er s. 462 cannot be cenified  und er s 258 of the C iv i l  
Procedure Code-

The provisions of section 462 of the Code of C iv il Prooedure apply to com­

promises after decree ; and no adjustment by compromise of a decree by the 

guardian of a m inor can be certified under section 258 of the Code of C iv il 

Procedure when the guardian had not applied for leave to enter into the com' 

promise under seclioa 462 of the Code,

T h e  miooL’ respon den t, in  exaeution  o? a decree, a ttached cerfcaia 
decrees passed against the appeiianfc and his brother, and took 
proceedings in execu tion  of th e decrees so attached , T hereupon  
a com prom ise  w as entered in to  by w h icn  the guardian o f  th e  
respon den t through  her agent agreed to  give up a portion  of the 
au jou n t due under the attached  decrees and received  th e  balance,
T h e  appellant applied  to the C ourt under section  258 o f the Code' 
o f C ivil P rocedu re  to certify  th e adjustm ent th u s m ade.

T h e S u bordin ate  Judge refused to certify  on the grou nd  th at 
th e  guardian had n ot obta ined  leave under section  462  o f  the Code* 
o f  C ivil P rocedu re to  enter in to  th e com prom isa.

* C iv il Miscellaneooa Appeal No. 80 of 1905, presented againsti the order ot 
M .R .R y .  W . Gopalachariar, Subordinate Judge of M adura CEast), in  Executior^ 

Applioation No» 328 of 1904 (Original Suit No. 46 of 1901).


