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app lication  is m ade to  a Gourb to  file an award, an order granting 
tb e  prayer and an ord er rafuaing (ibe prayer are both  deflreas. W a 
m ust hold  that there waa an appeal to  the S ubordinate  Judga. 
T h e  Subordinate Judge has found that the aw ard has determ ined a 
naafcter nob referred to  arb itration . I f  this can ba show n  to be the 
case it fo llow s that, under the provisiona o f  sections 5 9 0  and 526 
•of the C ivil P roced u re  Oode, the Subordinaba Judge w as b ou n d  to 
refuse to  file the aw ard. I t  is show n that in the tw o m uchilikag 
in  w h ich  the parties referred the mafiter in dispute betw aen them  
■to the arbitrator the w estern  boundary  of tbe  land ia dispute is 
abated to be  certa in  land belon g in g  to the plainfiiff. T b e  arbitrni,- 
■tor, h ow ever, in  the aw ard altered this and m entioned  a certain  
ch ann el as the w estern  boundary. This he w as c lea rly  not 
en titled  to do. T b e  resu lt ia that be has deoided the right to  som e 
■'20 gulies o f  land regarding w h ieb  no reference was m ade to him, 
“Such  being the case we are o f  op in ioa  that the S u bord in ate  Judge 
w as bound to refuse to a llow  the award to  be filed and we a ccord 
in g ly  dism iss th is secon d  appeal w ith  costa.
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APPELLATE CIVIL.

Before Sir Arnold W hite, Chief Justice, and M r. Justice 
Subrahmania A yyar.

B A M A K H IS H N A  A Y Y A E  A N D  An o t h e r  (P l a i n t i f f s  N o s . 2 

AND 3), Ap p e l l a n t s ,

V.

S U B R A H M A N IA  A Y Y B N  A N D  o t h e r s  ( D e f e n d a n t s  N o s  I 
TO  11), R e s p o n d e n t s .*

Transfer o f Proper t j  Act 1 V of 1S8'2, s^55—Lim itation Aat X V  of 1877, so?i.II, arts. 
132, I U ~  Article 132 applies to suits to enforce the charge created by s, 55 
of the Traw‘fe r  o f  Property Act.

The atatufcory charge w h i o h a D  unpaid vendor obtains under section 55 of the 

Tranafer of Pcoperfcy Act is different in  its on g in  and nature from t h e  vendor’s 

lian given by En g lish  Courts of equity, to an unpaid vendor,

]905 
Deosmbet 21.

* Second Appaal No. 2543 of 1903, presented against the decree of F ,  D  P. 

Oldfield, E sq ., D istrict Ja« ĝe of Tanjora, in Appeal B a itN o , 962 of 1902, presented 

against the decree of Byed T^]addin Sahifa, D istrict M unsif of Negapafcam, ia  

Ociginal B a itN o . 45J of 1900.

14 Mad.—39
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Webb V, M acpherson, (I L . R  , 31 Calc., 57), referred to and applied.

The article of tha L im ita tio n  Act applicable to a suit to enforce such oharge' 

is article 132 of schedule II  and not article 111.

N a ie sa n  G k eiti v. S o u n d a ra ra ja  A y y a n g a r, (I .L .R ., 21 M ad ., l i l ) ,  overruled.

A v u ih a la  v. D a y u m m a , ( I .L .R ., 24 M ad. 233). overruled.

S u b ra h m a n ia  A y y a r  v. P o o v a n , ( I .L  E . ,  27 M ad,, 28), overruled.

T H E  facts were fchafc th e  p la in tiff ow ned fciie landg in sched u le  A  ; 

one S abrahm ania  A yya r had a morfcgaga on  iihem, and four ifcems 
of land in schedule B . T o  discharge ifc, p la in tiff sold  the w hole  
of B  schedule fco firsi de fen d a n t’ s father (w h o  w as su cceed ed  by 
first; defendant) for a sm all sam  in eaah, and an u ndertak in g to  pay ' 
off variou s debba in clud ing  that due to  S u brahm an ia  A y y a r . T h e  

lands were even tu a lly  resold , and cam e th rou gh  the b a n d s  of 
second  and th ird defen dants in to  the h ands of the oth er defendants, 
as their vendees, on ly  a p ortion  of S u brah m an ia  A y y a r ’ s debb 
having been paid. E v en tu a lly  to save the lands in sched u le  A. 
from  sale for w hich  S ubrahm ania  A yya r sued, pla in tiff pa id  hitOi 

the am ou nt due on  the m ortgage. H e  n o w  sued to recover  it frotH' 
the defendants, or  b y  sale of the lands in their hands.

B o th  the low er  Ooarfcs held  th at the su it w as barred  under- 
article  111 of sched u le  I  o f the Linaitafcion A ct.

P la in tiffs  N os. 2 and 3 preferred this second  appeal.

T. B, Ramachandra A yya r  and G. S. Eamachandra A yy a r  f o r  

appellants.

T h e  H on . M r. P. S. S im sw am i A yya r  for  th ird to seventh) 
resp on d en ts .

K , S . Ramaswami Sasiri for secon d  respon den t.

J u d g m e n t .— O n the a u th or ity  o f the ju d g m en t o f  the P r iv y  
C ou n cil in Webb v. Macphersonil) w h ich  is s ince the decision  of the^ 
low er A ppellate C ou rt in this case, w e  m ust hold th at th e D is tr ic t  

Judge w as w rong in his view  th at the case was g o v e rn e r lljy  article- 
111  of the schedule to  the L im ita tion  A ct. I t  is  p oin ted  ou t in  the 
ju dg iaen t of the P r iv y  O ouncil th at the charge w h ich  a ven d or ' 
obta in s under section  55 of the T ransfer o f  P rop erty  A c t  is 
d ifferent in its orig in  and n ature  from  the v a n d oc ’ s lien  ftiveU' 
b y  E n glish  Oourts o f E g u ity  to an unpaid vendor. T h e  ch arge  in 
th e present case is n ot the v en d or ’s lien con tem p la ted  b y  article ' 
1 1 1 , but the stafcuoory charge w h ich  arises b y  virtu© o f  fche<

(1) I.L .R ., 31Calo., 57.
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prov is ion s of section  55 of th e Transfer of P rop erty  Acfe. T he 
article  appUoable is article  i32  and nob article 111 and the auifc is 
n ot barred by  Jirrjifcation. Ib was argued by the respon den ts that 
if th is be the righb v iew , n o  case cou ld  arise to w hich  article  111 
w ould  be applicable. T h is m ay  or m ay n ot be so. E or the 
purpose of the present case it is enough  for  ns to  hold that the 
period  of lim itation  in  th is case is tw elve years from  the date of the 
sale. H av ing  regard to the decision  of the P r iv y  C ou ncil it w ould  
seem  that Natesan Gheiti v. Soundararaja A yyangaril), Amithala 
V. Dayumma[Q), and Suhrahmania Ayyar  v. Poovani^), can n o 
lon ger be regarded as b ind ing authorities in  so far as th is po in t 
is con cerned . W e  m ust set aside the decrees of the low er  Gourta. 
There w ill be the usual decree fo r  sale for R s. 900 w ith  in terest 
at sis per cen t, per annum  from  th e  date o f p la int to  the date of 
p a y m en t w ith  p rop ortion ate  costs  out of th^ sa le -p roceeds o f the 
properties in sched u le  B . T h e  respondents w ill bear th eir ow n  
costs  throughout.

T h e  tim e for pa ym en t w ill be three m onths from  this date.
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APPELLATE CIVIL.

Before M r. Justice Boddam and Mr. Justice Moore,

U T H A N D I  M X J D A L l  ( F i r s t  D e f e n d a n t ), A p p e l l a n t ,

V.

E A G A V A O H A E I  a n d  o t h e b s  ( P l a i n t i f f  a n d  D e f e n d a n t s  

N o s . 2 TO  4), R e s p o n d e n t s  *

1905.
Deoembex I ?

Mortgage— Whether sale Jo llaw ed  by agreement to reconvey amoun-ts io ~ O o n t r a c i  
creatin g  p erso n al rig h t not transferable.

Three brothers sold certain properties by a duly executed sale-deed. The 

vendee, more than two months after the sale, eseeuted an agreement in  favour 

o£ one of them in the following term s:—

“ Y o u  shall, on 29th January 1901, without obtaining from others and by your 

own earnings, pay me the sura of Ks. 350 and obtain the right of purchase

(If L L B . .  21 M ad., 141. (2) 24 M ad., 233-

(3) I .L .R . ,  27M ad., 28.

* Second ippeal No, 1053 of 1903. presented against the decree of E- 0- 

Manavedan Raja, E s q ., D istrict Judge of North Aroot, in  Appeal Suit No. 2 of 

1903, presented against the decree of M .R .E y .  V .  Banga Ran, D istrict M unsil 

of Ohittoor, in  Original Sn it No. 93 of 1901.


