
APPELLATE CIYIL.

Before Sir Arnold White, Chief Justice, a?id Mr. lusiic^} 
Subrahmania Ayyar.

1905 O H A K K A  S U B B IA H  ( F i r s t  D e f e n d a n t ), A p p e l l a n t ,

December 1§, t).

M A D D A L I L A K S H M IN A E A Y A N A  a n d  a n o t h e r  

( F i r s t  P l a i n t i f f  a n d  S e c o n d  D e f e n d a n t ), 

E b s p o n d b n t s .*

E)ecl(xratory decree.—Not to be g iven when su it is  fo r  a a n a d l'iiio n  an d  when no- 
co m eq iiential r e lie f  prayed.

A  auifc for oanaellatioa of a rnorbgage-deed on the gEOuad of fraud muafc 

ba disraissed in the abseooa of ovidaaoQ of fraud and a deorea declaring plaintiff’s 

right to a smaller iitnouut oaraiot ho made when at the data of tho plaint: the 

plaintiS was eotifclod to consequoatial relief which he failed to claim.

Su it  to sefc asida a m ortgaga-deed for Eg. 300, dated 16bh A pril 
1901, executed by  the first plaiabiff in  favour of tb e  first defen dant 
and registered on IBfch A pril 1901, as null and void , on  tbe ground 
that it was obtained  fraud u len tly  and w ithout oonsidaration .

laauea 1 and 2 w ere-—

(1) Is the suit bond  nob supported by consideration .

(2) W as ib esoou ted  under the circum atanoes alleged in  tb e  

plaint.

T he D istrict M unaif found that the suit bond  wag not proved to 
ba unsupported by  consideratioD , and on  tbe  second  iaaue, th a t no 
cirfium staucea were proved to have exiatsd so as to  invalidate tha 

su it bond.

H a dism issed the p la in tiff’ s suit.

■ T h e plainfciff appealed.

T he material portion  of the Subordinate Ju d ge ’s iu dgm ent is 
as fo l lo w s :—

“  A ll oircum staneos put together and an x iou sly  considered  
drive m e to the oonclusion  that the suit tnortgage»deed has had 
n o  consideration  to the extent of E s . 170 and th e  rest waa paid  bo 
or for tbe first plaintiff.

* Second Appeal N o . 2477 of 1903, presented against the decree of M .R .B y ,  

I. h ,  Narayana Baa, Subordinate Judge of K istn a  at Masulipatam, in  Appeal 

■Buit No. 147 of 1903, presented against the daorea of M -R .E y . K . Suadaram  

Chatty, D istrict M unsif of Bezwada, in Ociginal Suit No, I9 i of 1901,
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In  the reaulb I  shall m od ify  the deerae of the low er CoTivt and Gh ae k a
aOBBIAH

adjudge that tba suit m ortgage-deed-has had no aonsineratiori to 
tha extent of on ly  R 3. 170 and that each  party will bear his or 

■{heir ow n  costa io  both  C ou rts .”

E irst defeadan t preferred this second appeal.

C. Ramaohandra Ran Saheb for appellant.

P . Naghabhushanam for first respondent. .

Ju d g m e n t .— T h e P la in tiff [the m ortgagor, sued for the oan- 
'cellatioQ  of a m ortgage-dead on  the f^rouod of fraud.

The Court of F irst Inafcanca held that there waa no fraud and 
■dismisaed the suit. T he low er A ppellate Court also held that 
there was no fraud but in effect made a declaration  in the plaintiff’s 

■favour that the m ortgage-dead w as not a security  for E s. 300 biit 
on ly  for Ea. 130. As the low er Appellate C ourt fou n d  no fraud 

: it ought to have affirm ed the decree of the C ourt of F irst lo s ta n ca  
disoaissiog the suit.

The low er Appellate C^urb appears to have thought it open to 
treat the suit as one for a d ec lara tion ; bub as at fche date of the 
suit, accord ing to the view  taken by the low er A ppellate Court, the 
p la in tiff was entitled to consequentia l relief and failed to claim  this 

're lie f, the declaration  ca n n ot be upheld. W e  set aside the decree of 
;th e low er A ppellate C ourt and restore that of the D istrict M unsif.
'W a  m ake no order as to  costa.
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