
S^B&PATH? regisfcrafcioQ, bufe w e oannofe accede to this confcenijion. If; is nesfc 

V urged thab having regard to fcha language of the proviso  to seofciou
8H1BTHA- 24 of A ct X X  of 1847, the law  ia  this oouafcry m ust be taken to
BAMIA.H.

ba diffa ra tit from  fchab accapfced as tha law  of E ngland subsequent 
to  tha deaision of the H ou se  of L ords w hich  sefefcled it [Jefferys v. 
Boosay (1 ) ] . In  our op in ion , how ever, the p rov iso  in the In dian  
A ct doaa not, in subafcance, differ from  the p rov iso  in the E n glish  
A ct (5 & 6 V ic  , oh. 45, aeotion 24). The effect o f it is to  profcecSi 
cop yrigh t in  unpublished  w orks as also cop yrigh t w here there is 
registry under the sfcatuia in the ease of published w orks in clusive 
o f  cases in w hich  there has been registry before the suit, though 
after the in fringem ent coixiplained of. Tha Galcufctia case on w hich 

the Judge relies is not in con flic t w ith our v iew  for the w ork  was 
ia  that case regia be red prior to the filing of tha suit.

I t  follow s that tbe  p la in titf’a suit was unsuafcainable, W a 
therefore reverse the decree of the Judge and dism iss th e suit. 
H av ing regard, how ever, to tha fact that the p la in tiff asked for 
registration and was, as far as w e can judge, im properly  refused, 

w e direct that each  party bear his ow n  costs throughout.
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1906. y E L U M A L A I  O H E T T I a n d  a n o t h e r  ( P l a i n 'j c i p p s ), A p p e l l a n t s ,
January 22.

w,

S R IN IV A S A  C H B T T I  a n d  o t h e r s  ( D e p j e n d a n t s ), B b s p o n d e n x s .*'

C iv i l  Procedure C o d s-A o t X I V  of 1882, as. 244, 3 1 8 --P u rchaser o f  u n d iv id e d  ahaye 
mm t sue (or p a H itio n  bn separate a u it S e c i io n  2 i i  no (jar to su ch  nui£.

T ii0 pui'obafier ii<: a Ooui'fc aalo of tho Bliaro of an uiidivuidd rnombor of a joiut 

H indu  family acq.aii’oa ouly a rigUl. to aae for pari,ifciou and for ddivoEy of what 

m aj be aUotted aa tho shiiro of auch uudividud member. T lio Oourfc cannot on a 

mere application for oseoution by such pucchaBor enforce hia right by an order 

for piirtition. No such order oa,u be made undar seofcion 3 i8  of the Oode of Oivil

* Oity C iv il Courti Appeal No. 22 o£190£, presaafced against the dQcrafi of 

M .R .R y .O . Jam bulingam  M udaliar, Ciby C iv il Oouft Judge, Madcas, ia  Original 

Suit No, 173 of 1904.

(1 )4 H , L ., 816.



Procedure and the dismissal by tha Court of an application by the purchaser YELUMAL&I
UQder section 318 caonob be a bar to a sait by the purchaser for partition. CHBOTI

V .

Saotion of the Oode of Givil Procedure is no bar to such a suit. Bb i k i v a s a
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CH ETO I.

F i r s t  p laintiff sued to recover possession of the p la in t property  

baaing hig olaim  to on e-h a lf o f it on  a private gale-deed exeeutied 

by  first defendant in  his favour on 13bh A ugust 1902 for a 

GODsideratiion of Rg. 1,100, and as bo the oth er half on  a sale- 
eertificata in favour o f first and aocond plaintiffs g fan tad to fcham 
in pursuance of a Oourt sale by  public auction  held on  2nd 
January 1899 in execution  of the decree in Suit N o, 5483 of 1897 
on  the file o f the M adras Oourfc of Sm all Causes.

S econd defendant pleaded that the suit was barrad under 
section  244: of the Oode of Oivil Procedui-a, inasm aoh  as the 
application  by the plaintiffs under section 318, C ivil P rocedu re 
Ooda, to be put in possession  of tha pi'operby purchased at the 
auction  sale wag dism issed as being barred by lim itation , and 
plaintiffs had not preferred an appeal against that deciaioa.

T he low er C ourt held that tha suit as against the second defen d
ant v?as barred by  the rule of res jiidiaata and by  lim itation .

P la in tiff preferred this appeal.

V . Krishnaswami A yyar  and V . Visvanatha Sastri for appellants.

M. Thangavelu Ohettiar for  saoond to fifth respondent.

J u d g m e n t .— T h e facts o f the case are as fo llow s  : — In  execution  
of a decraa for m on ey  obtained against the second  defendanc w ho 
ia the father of defendants Nog. 3 to 5 and tha undivided brother 
o f the first defendant, the plaintiffs purchased the undivided half 

share of the second  defendant in bhe house in dispute. Subse
quen tly  the first p laintiff purchased tha first defen dant’ s share 
also. The present suit is to  recover possession  of the entire house. 
In  so  far aa the eeooad  d efen dant’ s share was oonoetned the suit 
w as diamissad on  the ground that the proper rem edy was by  
execution  of the decrae under section  244, Oivil P rocedure Ood0» 
T h is v iew  ia n o t sustainable. T he on ly  right acquired by  tha 
O ourt-sale against tha second  defendant w as a righ t to  effec
tuate tha gale b y  a suit for partition of the jo in t property  o f tha 
eo-paroeners and the delivery to  the pla in tiffs o f w hat m ight be 
allotted to the share o f bhe aacond defendant at the partition .

I t  was n o t Bompetent to the Court in  the oircunagfcanoas of 
this case, on a m ere application  for esaeution  b y  tha purohasar, 
bo enforea the righ t o f the pm-qhaiser b y  aa  order fo r  parfcifeloc.



Y e lu m a la i  Consequenfclv no orders of tha kind oonfcemplatied b y  santion 318, 
V, C ivil Prooedure C ode, oonid have been passed in favour o f  the 

plaiofciifa ia fcha oircumafcanoeg o f th is ease, It) fo llow s  bhafc sacfcion 
244 could aofi have b.^en a bar fco a suife broughi by fchese plainliiffs 

for parfcifcion. T he oi-des:' fcherefore ralied on  by  tha Judge d is 
m issing the applicafiioa for the so-called  delivery under geouion 318 
does not affect the case. Aa after the purchase o f the first 
defendant’ s right the first p la in tiff becam e entitled  to the w h ole  
house against b oth  tha co-parcen ers v?ho8e rights had passed to  h im  
the decree diamiasing the suit as against the secon d  defendant ia 
Wi-'ong. H is sons, dafeadaotia N os. 3 to 5, are bound by  hho sale 
against their father, no oaae aa to the nature o f the debt eatibling 
them  to  question tha aala having been put forw ard.

W e  therefore m od ify  the decree o f the Judge by  a llow in g  tha 
pla in tiffs ' claim  in its entirety w ith  coata throughout,
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J905 N A M B IA M U T T IL  P O K K E E  (P l a i n t i p p ), A p p e l l a n t ,

December 6. •D.

K IT H A K K I  K U N H rP A T U & lM A  a n d  o t h e b r  ( D e p e n d a n t s ;,

E e s p o n d e n t s .*

M alabar L a w  —K a rn a v a n  right of, to sue member in  passessian fo r  maintcnan<^e,

Whece properties of a Tavasbi are in the poasoasioa of a member other than 

the Karnavan, the latter oaanot sue auoh Miflrabec for maintonanca but only 

for poaseasion of such propettias.

Su i t  for oaaintananoe. T he pla in tiff alleged th at the plaint 

properties item s 1 to  65 belonged to a Tavas^hi oouaisting of 
him self aud tha dafeadanbs. H a alleged that the first defendant, 
w ho was a fannale, was in poaseSBion of som e of the T avazh i 

properties aa the m anaging m em ber of tha T a va zh i and having 

paid, for hla m aiatauaaoa for  som e tim e diaoontinued doing

* Sacond Appeal No, 1005 of 1903, pcasanfcod against the decree of M .R .R y .  

Aohuiftn Naic, Subordinate Judge ot Noctb Malabar, in Appeal 8uit No, 20C 

of 1901, pfasented against the cieorRe of M .R .R y . V . B. K risbua  Ayyar, Acting  

District Munaif of Panur, in Original Spit No. 82 of 1900


