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registration, but we cannot accede to this confention. I is next
urged that having regard to the language of the proviso to seetion
14 of Aet XX of 1847, the law in this connfry must be taken fo
bs differant from: that aceapted as thelaw of Eogland subsequens
to the decision of the House of Liords which settled it [Jeferys v.
Boosay (1)]. In our opinion, however, the proviso in the [ndian
Act does not, in substance, differ from the proviso in the English
Act (5 & 6 Vie, oh. 45, section 24). The effect of it is to protect
copyright in unpublished works as also copyright where there is
registry under the statuie in the case of published works inclusive
of cases in whish there has hesn registry before the suil, though
after the infringement conplained of. The Caleutta case on which
the Judge relies is not in contliet with our view for the work was
in that case registeved prior to the filing of tha suit.

It follows that the plaintiti’s suil was unsustainable. Wa
therefore reverse the decree of the Judge and dismiss the suit.
Having regard, however, to the fact that the plainkiff asked for
registrafion and was, as far as we can judge, improperly refused,
we direct that each parby bear hiz own costis throughout.

APPELUATE CIVIL.

Before Mr. Justice S. Subrahmania Ayyar and My, Justice Benson.

YBLUMALAI CHETTI aND ANOTHER (PLAINTIFRS), APPELLANTS,
1,

SRINIVASA CHETTI AND OTHERS (DEFENDANTS), RESPONDENTS. ¥

Civil Procedure Code~Act X1V of 1682, ss. 244, 318-- Purchaser of undivided shars
must sue for partition by separate suit—Sectdon 244 no bar o such suit.

The purchaner at a Court sale of tho sharo of an undivided member of a joing
Hindu family acquaires only a rvight fo sue for parition and for delivory of what
may be allotfed as tho share of such undivided member, The Court cannob on a
mere application for oxecution by such purchasor enforce his right by an order
for partition, No such order eun bo made under seobion 818 of the (Jode of Uivil

—_—

(1) 4 H, L., 815.

* Gify Civil Court Appeal No. 22 of 190%, presented against the dacree of
M.R.Ry.0. Jambulingam Mudaliar, Gity Civil Qouet Judge, Madras, in Original
Buit No, 178 of 1904, '
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Procedure and the dismissal by the Court of an application by the purchaser
under section 313 cannob be a bar §o a suit by the purchaser for partition.

Section 244 of the Code of Civil Procedurs is no bar to such a suit.

FIrsT plaintiff sued to racover possession of the plaint properby
basing his claim to one-half of it on a private sale-deed executsd
by first defendant in hiz favour on 13th August 1902 for a
consideration of Rs. 1,100, and as to the obher half on a sals-
certificate in favour of first and second plaintiffs granted to them
in pursuance of a Courb sale by public auction held on 2nd
January 1899 in execution of the decrse in Suit No, 5483 of 1897
on bhe fils of the Madras Court of Small Causes.

Second defendant pleaded that the snit was barred under
saction 244 of the Code of Civil Procedurs, inasmuch as the
application by the plaintiffs under section 818, Civil Procedure
Oode, to be pubt in possession of the property purchased at fhe
auction sale was dismissed as baing barred by limitation, and
plaintiffs had not preferred an appeal against that decision.

The lower Court held that the suib ag against the second defend-
ant was barred by the rule of res judioata and by limitation.

Plaintiff preferred this appsal.
V. Krishnaswamsi Ayyar and V. Visvanatha Sastrz for appellants.

M. Thangavelu Chetidar for gseond to ffth respoadent.

JUDGMENT.— The facts of the case are as follows : —In execution
of & decree for money obtained against the second defendant who
ia the father of defendants Nos. 3 to 5 and the undivided brother
of the firgt defendant, the plaintiffs purchased the undivided hali
share of the second defendant in the house in dispute. Subse-
quenfly the first plaintiff purchased the first defendant’'s share
also, The present suit is to recover possession of the entire house.
In g0 far as the second defendant’s share was concerned the suit
was dismissed on the ground that the proper remedy was by
execution of the decrse under section 244, Civil Procedure Code,
This view iz not sustaingble. The only right acquired by the
Court-sale against the second defendant was a right to effec-
tuate the sale by a suit for partition of the joint property of the
co-parceners and the delivery to the plaintiffs of what might be
allottad to the share of the second dafendant at the parbition.

It wag not competent to the Court in the circumstances of
this case, on a mara application for execution by the purchaser,
to enforee the vight of the purchaser hy an order for parbition.
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Y%ﬁﬁ?‘“ Consequently no crders of the kind contemplnted by zection 318,

I Civil Proeedure Code, sonld have been pagsed in favour of the
Sg;“é;ésb‘ plaintiffs in the circumstances of this case. It follows that section

944 could not have bsen a bar to a suit brought by thess plaintiffs
for partition. The otder therefore relied on by the Judge dis-
misging the application for the so-called delivery under seckion 318
does not affect the case. As after the purchase of the firsh
defendant's right the first plaintiff became enfitled fo the whole
house againgt both the eo-parceners whose rights had passed to him
the decres dismissing the suit as against the second defendant is
weong. His sons, defendants Nog. 3 to 5, are bound by lhe sale
against their father, no case aa to the nature of the deht entitling
them to question the sale having been put forward.

We therefora madify the decree of the Judge by allowing bhe
plaintitfs’ claim in its entirety with zosbs throughout.

s s et <

APPELLATE CIVIL.
Before Mr. Justice Benson and My, Jusiice Moore,

1608 NAMBIAMUTTIL POKKER (PLAINTIFT), APPRLLANT,
December 6.

.
KITHAKKI KUNHIPATUMMA AND OTHERS (DEFENDANTS/,
REsPoNDENTS ¥

Malabar Law ~Earnavan right of, to sue member in possession for maintenance,

‘Whete properties of a Tavashi are in the possession of a member other than
the Karnavan, the latter cannot sue such member for maintonance but only
for possession of such propetties.

SuIr for maintenange. The plaintitff alleged that the plain
properties items L to 65 belonged to a Tavazhi consisting of
himgelf and the defendants, He alleged that the first defendant,
who was a female, was in possession of some of the Tavazhi
properties as the managing member of the Tavazhi and having
paid for his maintenance for some time discontinued doing

* Sscond Appeal No. 1005 of 1903, pressnted against the decree of M.R. Ry,
M. Achutan Nair, Subordinate Judge of North Malabar, in Appeal Sait No. 206
of 1801, prasonted against the docres of M,R.Ry, V. B. Krishna Ayyar, Acting
Diatriet Munsif of Panur, in Original 8vit No, 82 of 1900



