
APPELLATE CIVIL.

Before Sir Arnold White, Chief Justice, and Mr, Justice 
Subrahmania Aijyar.

Jauua^Ey 18. O A M A N I (FoU fiTH  OOUNTEK-PETITIONER), APPELLANT,
V.

T H E  A D x\I[N IST R A T O R -G B N E R A L OF M A D R A S  AND w o  
OTHERS ( P e t i t i o n e r  a n d  C o u n t e r -P e t i t i o n e r s  

Nos. 1 TO 3), R e s p o n d e n ts .*

W ill, construction oJ‘ -F u n d  specified, l ia b h f o f  debts and expense? e^en w hen there 
is  a residue undisposed of.

W here a will direcba thifc fcha funecal and teatamantary expenses should be 

paid, out of a legacy but makas no dIspoaiLion of tho caaidaary estate, such 

exganaea will nevei'fchaieaa ba payable oat of the fund apeoifiad and tho faot that 

the teabatcix at the time she trnde tho w ill was uot awara that abe had a residue 

to dispose of, will iiDt jasbify the Oourb in speculating upon what she would or 

m ight have done had she been aware ot it, and departing from  the exprefss 

dirsofcions of the w ill, to make a new w ill for her.

T h is  appaal atona out; o f aa  applioatiou  by the Admiuisferanor- 
G anera l in regard fco cerbaiu p rov is ion s  in tiho w ill of the deoeaaed 
M rs. B a re foot.

T he peoviaioas of the gaid w ill wera aa foU ow a:—

(а) That all raady m on ay  aad  cash sfeaudiag fco har cradiii in 
ourraa'j accouab w ith  Masars. Acbu'ihnoti & Oo , or w h ich  m a y  ba 
otiharwisa iavasfcad ia har sole n a o ie  a lone sh ou ld  ba fcakaa by  har 
dallgb^,ar faha aiiid M rs. S'. D , G atoani absolu te ly  a ftor payiiioati 

thereout, of all har, Mra M atilda  B ir e fo o b ’s jasb debts and 
funeral and testam entary  expeaaaa.

(б) T h at the tw o houses k u ow a  as S ilver O akes and V a lin - 
tine cottage baloaging t?  h 3r ia  B ia g a lora , tog eth er w ith  a ll 
houaahold furaifcare therein , shou ld  be sold and the n ett p roceed s 
o f  such  sale eqaa lly  d iv ided  batw aen tha said Jam es Joseph  
B are foot and Oorneliua A aron  B aretoot and M rs. B'. D . O am ani 
her ch ildren ,

(c) Thais all jew els and fcrinkats belonging bo har sh ou ld  ba 
distributed betw aen her said ch ildren  in a ccord a n ce  w ith  certa in  
Hstis entered b y  her in a book.

* Original Side Appeal No. 9 of 190i, presented againat tho judgment of 

M f. Justice Moore, dated the I5th Deoetaber 1903, in  the Original Teatam entary 

juriscliotion of (bis Ooyr̂ ,
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id) Tbafc a sum  of Eg. 100 should be paid inbo a B ank  for C a m a k i

fehe banafife of her grandson  Jam es G onielius B a re foot. Tas:
ADMISIS-

There was n o  dispoaition  of any residuary estate and, afe the tr a t o b  

tim e o f  m aking her w ill, M rs. Bai’efoot} wag not aware th a t sba M adbas.
w as enfcitled to 8, gum of B s. 38 ,000  and odd  as her share of a
bequest to her son  Jam es B a re foot by her husband, w hich  bcqueafc 
w as subsequently  held  to  ba void  by  reason  o f Jam es hav ing 
attested his fafcher'a will. I t  w as contended b y  M rs. F. D . Oam ani 
am ong other th ings, that although by clause (a) aforeaaid o f the 
w ill, the legacy to her was charged w ith  th e paym ent o f debts and 
testam entary expenses, the residuary estate w as prim arily  liable.

This con ten tion  w as disa llow ed by  M oore , J., w h o  held that 
the fund specified  w as liable.

Mrs. O am ani preferred th is a p p ea l

Mr. Nugent Grant for appellant,

Mr. John Adam  for second  and third respondents.

Ju d g m e n t .— T h e question  we have to decide is w hether fehe 
funeral and testam en tary  espenaes o f M rs. B a re foot shou ld  be 
paid  ou t o f the legacy  bequeathed  b y  her to her daughter, or ou t 
o f M rs. B a re fo o t ’ s residuary estate. B y  her w ill M rs. B a re foo t 
d irected  that these expenses shou ld  be pa id  ou t o f the legacy .
A t the tim e she m ade her w ill she was unaw are that she w as 
anfeitled to a aum o f E s. 38 ,00 0  beiog  her share of a b equ est to her 
soil Jam es B a re fo o t by her huaband under h is w ill w h ich  bequest
w as subsequ en tly  held to  be void by reason  of Jam ea having
attested hia fa th er ’ s will- T he rule as la id dow n  in T h eob a ld  on 

‘ W ills  ’ 13 as fo llow s

"  I t  w ould  seem , that if n o  d isposition  of the residuary  estate 
is attem pted, the proper in ference is, th at the apeeific fund is 
ooera ted  for the benefit o f  the n est of k in , and that it  and n ot the
residue undisposed o f is the prim ary fu n d  for pa ym en t o f debts
and legacies. S ee Milnes v. Slatoril), Daore v. Patnohson{2),

In  r& Grainger ; D aw son  v. Higginsi^).”  W e  th ink  th e  present 
case fails w ith in  the ru le as laid dow n  by  M r. T h eoba ld  and n ot 
w ith in  the excep tion s  to  w hich  the learned author refers. N o  dou bt 
it m ay be said th at if M rs. B:irefoofc had been  aw are that she bad  
residuary estate to d ispose of she m ight n o t have d irected that her

VOL. X XIX.i MADRAS BBElSS. SQl

(1) 8 Vas., 295, (2) 1 Dr. & S>m., 186.

(3) {1900} 2 Ch., 775.



Cawaim lieatamenfjai-'Y and funeral sxpenaes should be paid oufc of fcho spacific
■ Th e  beqiiesfe, Buti we are noti ent.ifclod i;o spaealate as to whab fche

tesfcatii'ix would or juighfi have dona anrl in offacfi maka a new will
■.■(3-BHTDBAEj6i!' for her, W e must;, give affect Lo fcho oxproas ditectioas iu th e

•MAdsab. |g clismiaged with cosfcs.

Mr, James Short, attornoy for appalianfc.

Mr. 4 . E Bmcontro, abtiorney for respoudont.
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Before Mr. Justice Sub)\i.hm,ania Ayyar and dfr. Jwiiiee B&nscUu 

1906. S A B A P A T H Y  M TJDALI,'\E ( D e f e n d a n t ). A p p e l l a n t ,
Jiiauary 18.

V .

S B E T H A K A M IA H  a n d  o t h e h s  ( P l a i n t i f f s ) ,  E b s p o n d e n t s .*

Copyright A ct X X  of lB47, s. l4-~zlcU X X  V  of IB Q l— L a w  u n d er section 14 o /  
Act X X  of 18i7 same a s  law  in  E n ijla n d . No copyright in  p iib lished  work 
except where copyright reiiiBiered and sitbsista.

The Jaw m  sefctlad iu England is fchal; iu the casa of a book which has boen 

publiahad, Uaora ia no right t,o ku:) Eoi: piiMcy nxcspt where tha copyright ia 

regirit-ered aud iiubaisliD und;n- sfcatutory pro-visioDS.

CoplHgor on ‘ Copynght, ’ pagwa 29 and 33, i'ofen;ed io.

M a c k U f i  V. R i c h a y d s o n  and Q o u b a u d  v, IFaJ/tfce, (7 Ruling  G;<[Joa, 66 at pp. G7, 
70.'tnd]23 rfispHotivaly), raFc'tirad to.

The l:iw is tho samo ivi India,

The prtiviso to seotion M  oi" Act X X  o| }fid7 bj,s not offectod any oh.̂ l2g£i in 

the law n3 e,t:itcd abovo ;uul dooi; not protoot copyright iu  published works vi/hen 

aot registci’ed uudec Act X X  of lt4.7 or Aot X X V  of 18(57.

M acm illan  v, Suresh Ohunde) Deb, f L L .R , ,  ,17 0,a]o,, M l) ,  di.gti!tguigiio(3.

Suit for dniUiiirioR itifi’ingcinoiAt; of ciopyrighii aud an iviinnetiion.

Ttio ijitiiniiiii'a vvera tlin uropriutiorH luid autihor.s o [ Uio an.lonrliU'a 
caiicd ' bai’ va M ooboortlia  P)vnohat,if.'u,m ’ whioU iitwy iiave beoii 
publiaiiing iruI aoliiug a\-oi-y yoar ainco 1902. P rior tio 1902, 
first aud aaGond plamiiiffa alona ware tha proprietjors and authors. 
Dei'endant -wiin the proprioiior of a proas oailod i^he ‘ O haudrioa P ress ’ 
wbfci'o the calendar foi: 1903 was prinbod for tha plainbitt's. In  1904,

* C ity  Givil Court; Appeal No. 4 of 1906, prcaented agaiaat Ihu deoroe of 
M .R .R y . G. Jambuiirigam Mudaliar, C ity Civil Ocart Judge, Matk-at'* ia  Original 
Suit No. 100 of i m .


