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The Magistrats was wrong in thus rejecting the memorandum. CS'BT;%%‘
Nor does the cage appear toc be one in which the appeal ought v,
fio have besh summarily rejected withaut sending for the records. EMPEROE.
Tae convietionis based on the evidence of witnesses who are no
longer members of the company and are allegad by the accused to
have hesn dismisged by them. Their evidence ought to have been
read by the Magigtrate cr he should have heard the pleader bsfore
dismissing the appeal.

I accordingly set eside the order of the Magistrate, under
seciion 421 of the Criminal Procedure Code, direct tha Firat-olass
Magistrate of Masulipatam Sub-division to restore the casa to his
file and dispose of it aceording to law.

APPELLATE CRIMINAT.

Befove Sir S, Subrahmania Ayyar, Officiating Chief Justice.

- KADER BATCHA AND OTHERS (FIRST PARTY), PETITIONERS, 1506.
) October a7,

KADER BATCHA ROWTHAN axp OT:ERS (SECOND
PARTY), COUNTER-PETITIONERS ¥

Criminal Procedurs Code 4ot V of 1898, s.14T—Dispuie as borightlo usea
mosque within the section —Chartey Act, s, 15.

An order under seotion 147 of the Code of Criminal Procedure, declaring
possession to be with a certain person is illegal when there has been no enquiry

a8 to the party in possession and will be set aside under section 15 of the
Charter Act.

A digpute ag to the right bo use a mosgue between persons claiming to be
entitled to officiate as Kazitherein is a dispute coming within section 147 of the
Coda of Criminal Procedure.

TaE Second-clags Magistrate of Tiruppatbur, acting on certain
petitions presented to him by persons interested in the mosque at
Tiruppattur, and on a police report and being satisfied that a breach
of the peace was likely o occur from the abtempts made by one
Peoria Savvai to introduce two other persons fo officiate for him as

% Criminal Miscellaneous Petition No, 87 of 1905, presented under saction 15 of
the Charter Act, prayivg the High Qourt to set aside the order of C. . Mackay,
Hisq., Sub-Divisional Magistrate of Ramnad, in Miscellaneous Qase No. 43 of 1904
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Kazi in the mosque, referred the matter to the Bub-Divigional
Magistrate of Ramuad. The Sub-Divisional Magistrate issued
notica under section 147 of the Code of Criminal Procedurs, to tha
parties to appear and fils written statements and produce evidemes
ag fio their respective eclaims to the right of appointing persons to
officiate in the mosgue. The parbiss accordingly filed statements
and adduced evidence bub there was no inqguiry as to who was in
possession of the mosque. The Sub-Divisional Magistrate passed
orders, the operative portion of which was ag follows:—

"1 find for the counter-paetitioners’ party declaring the mosque
to be in their possession and dirveet the patitioners to cease from
a course which is likely to engonder strife uuifil they have estab-
lisbed their olaim ag indicated above.”

The petitionets preferred bthis criminal miscellaneous petition.

K. N. dyya for petitioners.

Meesrs. Mohamed Ibrahim Sahib and Mohamed Ismail Sahth
for counter-petitionsrs Nos, 2 to 5.

ORDER —No doubt there was no enquiry in this case as to who
was in possession of the mosqua. The order therefore in so far as
it declares possession to be with the second parby cannob be
meaintained and the vakil who represents that party concedes this,
As 5> the veal poink in quesiion it i elear that a dispute as fo a
right to uss a mosque 3y persous claiming to be entitled to officiate
as Kazis thersin is a dispute coming within ssction 147 of the Code
of Criminal Procedure aud Muhammad Musaliar v. Kunji Chek
Musaliar(l), so far as it goss confirms the above view. The order
will therefore bz wmodifiad by directing that Ibrabia and
Kather Ibrahim zhall not be introducad inty the mosque to officiate
therein, by the five indiviiuals meuntioned in the Magistrate's
order ag forming parby No. I, until the decision of a corupetent
Civil Court recognizing the alleged right is ohtained by them.

(1) 1 L.R., 11 Mad,, 323,



