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the produce of fche land aa infcerast; on tihe principal amount due 
uader fche promissory nota, fche plaintiff could nob have succeeded 
if ha had sabaeqaent to fehafe agreemeab suod to recover such 
intieresfc from the dafendanfcs. This is, in our opinion, the test that 
should be appliad. Eeforanee may also be made to fche case of 
Earjho Shitaram v. H ariil). Wa allow this appeal, reverse 
fche decision of fche laarnad Judge, and reafcore fchafc of the Subordi- 
nafce Judge with coats in this Oourfc and before fche learaed Judge 
on revision.

1905 
Septembec 8.

APPELLATE CRIMINAL.

Before Mr. Justice Sankaran Naif. 

EANGAOHARLU a n d  a n o t h e r  (A c c u s e d ) P b t i t i o n e e h ,

V.

B M P B R O R *

Criminal Procedure Code— Act V o f  189ft, s. i^ lS u m m a ty  rejection o f  appeal.

Where a pefcition of appeal signed by a plsadar is presaiited fco a Magistrate 
by the party ia parsoa, tho appeal cannot be di.smissed wilbout giving tha 
plea<5er a resisoQabla opportunity to appear.

Wliare the oooviotion ia bii-afi on fche evideuce of wituossas whose credibility 
13 impeaohed by fehe aocju êd ou iroasonable grounds, the appeal should not be 
summarily rajeoted uadec saction 421 of the Coda of Ctiminal Prccadure without 
Bonding for the records.

T h e  faoba aeeesaary for thia reporfc are set out in the judgmeafc.

Dr. Swaminadhan for pabitionars.

The Public Prosecutor (Mr. E. B. Powell) opposed fche petition.

J u d g m e n t . —The memorandum of appeal to fche lower Court is 
signed by a pleader ; it was preaeufcad to the Magistrate who was 
in camp, by the appeliaoli in person, on fche ISfch December 190i 
a,nd was summarily rejeofced at once wifchoufc giving a reasonable 
opporfcunifcy fco fche pleader to appear,

(1) I.L .R ., M  Bora., 619.

• Oriminal Revision Case No 10!5 of 1905, presented under eeotions 485 and 
439 of the Code of Gciminal ProGedure, praying tha High Court to revise the 
order of C. A. Souter, Esq., First-class Magititrar.o in charge of Mat^ulipatam Sub­
division, ia Cciminal Appeal No. 117 o£ 1904, presented against the judgment 
of M .R.By. B, Bamachendra Row, Second class Magistnrto of Masulipatam, 
in Oal&Qdar Case No, of 3904.
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The Magistcata was wrong in fchus rajecuing the memoirandum. 
Nor does bhe case appear bo be one ia which iihe appeal oughti 
to hava bean aumraarily rajactied wifehoufc sanding for the racords. 
Toe coavictiionis baaed on the eviclenca of witnaasea who are no 
longer members of fche company and are alleged by the accused to 
hava bean dismissed by tham. Their evidence ought to have baen 
read by iihe Magistrate cr he should have heard the pleader before 
dismissing fche appeal

I acG ordiogly set aside the order of fche Magiatrafce, under 
secuion 421 of the Crimiaal Pracedure Code, direct the Firat-clasa 
Magisfcrafie of iWiasulipataaa Sub-division to reatora bhe aasa fco his 
file and dispose of it according to law.

RAlaCJA-
CHABLU

V ,

■EMPEROa

APPELLATE CRIMINAL.

Before Sir S. Subrahmania Ayyar, 0§iaiating GhieJ Justice.

KADJSE BATOHA a n d  o t h e e s  (F ib s t  P a r t y ), P e t i t i o n e e s ,

V.

KADEE BATGHA EOW THAN a n d  o t h e r s  (S e c o n d  

P a r t y ), C o u n t e r -P e t i t i o n e e s  *

Criminal Procedure Code Act V 0/ 1898, s. H I —Dispute as io right to use a 
mosque within the saciion—Charter Act, s. 15.

An order under section 147 of the Code of Criminal Pcooeduce, declaririg 
possession fco be with a certain peraoa is illegal whea thare has baea no enquiry 
as fco the party in possession and will be aet aside under section 1.5 of the 
Charter Aot.

A dispute 3,3 to the right to use a mosque betweaa persons claimiog to be 
snfcibled to officiate as Kazi therein is a dispute coming within section 147 of the 
Code of Criminal Procedure-

T he Second-class Magiakafee of Tiruppatfcur, acting on certain 
petitions presented to him by persons interested in the mosque at 
Tiruppattiur, and on a police report and being satisfied that; a breach 
of the peace was likely to occur from the attempts made by one 
Peria Sevvai fco introduce fcwo other persons fco officiate for him as

1905. 
OoSober a7,

*  Otiminal Miscellaneous Petition No. 87 of 1905, presented under aecfcion 15 of 
the Charter Aet, prayixig the High Court to sat aside the order of 0 . Q-. Maokay, 
Esij., Sah-Di'tisioaal Magistrata of EBamnad, in Misoellaneous CaseNo. 43of 190i


