
APPELLATE CIVIL.

Before Mr, Justice Benson and Mr. Justice Moore. 

iggg M OTHIAE MIRA TARAGAN (P l a i n t i f f ). Ap p e l l a n t ,
November 21.

. AHM ATTI AHM ED P IL L A I (D e f e n d a n t ), E e s p o n d b n t -.’̂

Transfer o f  Property Act IV  of 1882, s. S3— Money deposited under, becomes 
property of moHgagee only when conditions stated in section complied with.

MoQoy deposited in Courfc by the mortgagor for paymeni; to the mortgagee 
under aaotiou 83 of the Transfer of Property iofe does not bQcome the property 
of the latter untii ha haa complied with the oonditiona prescribed by the section 
as conditions precedent to his drawing the money out of Court.

Dal Singh v. Pitani Si»gh (IX .B i,, 25 All., 179), followed.

T h e  faeba aecesBary for fchis report are seh oufc in the judgment} 
of Sankaran Naiv, J., which is as foliov?a :—

In f;his case a mortgagor depoaifced nnder aeefcion 83 of the 
Transfer of Proparfcy Acfe fcha amouut remaining due on the 
mortigage.

Under fchafc sacfcion such paymanti is fco the aeoouofe of tilie 
morbgagae, and under aeetiion 84:, tha morfcgagor ig not; liable feo 
pay inbaresti from the date of the feendar.

Toe amount ia Court muab, tharefore, ba (ireatad aa the mor’t- 
gage moaay payable to the morigagae, and as the dafendaat was a 
iadgcaanb-oreclibor of the mor&gagea, ha ia entitled bo ba paid his 
judgcaant debt out of that nmounb on proper ataps being bakan 
by him.

It h  argued bsfora me that tha aoaouab depoaited in Oourt 
does not baloag bo the mortgagaa as ha has Dot prasaated a proper 
petition or received the monay. In my opiaioa this makes no 
diffecanca as it ia opaa to tha mortgagaa bo make tha proper 
application and racaiva the money under section 83 any time after 
the deposit, and the faeb that intaraat Gaasaa under aeotion 84 
makes the tender equlvalant to payment so far as tha mortgagor 
is canoarnad. It is also urged that tha morbgagor’a patitfioa was 
diamiaaad by the order passed on the 28fch July 1903.

* Appaal No. 34 of 1905, presented under seotion 15 of the Lettarg Patent 
againat tha juigraanl; of Mr. Juatioe S^nkiran Ntiir in Oivil Raviaion Petition 
No. 478 of 1904, pcaaeatad against tha deocea of the Subordinafca ludge of 
Tinnevolly in Small CauBo Suit Ho. 67 of 1904,
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Assuming that the pefcifeion therein referred to is fchs petihioa 
preaenfcad by the mortgagor, the amouat in Court s '.ill oonbinuea 
to ba fcha mortgagaa’s proparty 30 long as il; is fchare to tbs account 
of the mortgagee.

The daecea at tha lowar Court; is, therefore, right and this 
petition ia dismissed with costs.

Piaiabiff prafai:rad this appeal under tha Letters Patent.

F. G, Seshashariar for appelianb,

Mohamad, Ibtahim Sahib for respondent.

Judgm ent .— W e think fcliat fehe iearaai Judge ia in error ia 
holding tihafe the money dspoaifcad in G>ur>; by bha mortgagor for 
paymanfc to the morfcgag'ie undet' saotion 83 of the Trausfer of 
Pfoparby Act was the pi'operty of the m'jrtgigaa and iiabla to he 
attached by a creditor of tha latter, avea though the raorfcgagae 
had not cjtnplied with feha GDorliiiioaa pfasacibsd by that aection 
as Goaditioag precedent lio his drawing bha money ous of Court, 
Those oonditiioag are that, ha should pur. in a verified petition 
stating hia wilUngoeaa bo accept the miOQey, so deposited, in full 
discharge of the amouub due under the morbgage, and should 
deposit the mortgage dead in Ooutb,

The case of Dal Singh v. Pitam Singhil) is exactly in point, 
and we agree with bhe obseryabion of the learned Judges in that 
case that to hold otherwise might lead to greab injustice, aa it, in 
fact, has done in bhe present caae.

We aat aside the order of bhe learned Judge with costs. We 
also set aside the decree of the Subordinate Judga and give 
judgment for the plaintiff for the amount sued for with coafca 
throughout.
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