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third share in the present suit [Jagat Navain v. Quiudb Husain(l) ERISENA
and Chagandas v. Gansing(2)]. And, g0 long ag the equities in the AY:AB

matbter of contribution as between these partiss are thus unaffected gg&‘fg’;
by the ach of the plaintiff, the latter's right to be paid the whole of SawMI¥a
his debt from whatever porbion of the mortgagad properties he PILLAL

wishes to eomprige in his suit cannot ba guestioned.

The decision of the Subordinate Judge is thersfore right and
the appeal is dismigsed with costs.

APPELLATE CIVIL.

Before Siv Arnold White, Ohief Justioe, and My, Justice Bioore.

KOYYANA CHITTEMMA AND ANOTHER (DEFENDANTS 180s.
Qotober
Nos. 2 AND 3), APPELLANTS, 26, 30,

December &,

.

DOOSY GAVARAMMA AXD OTHERS (PLAINTIFFS No8., 1 AND 2,
FoUuRTH DEFENDANT, LEGAL REPRESENTATIVES OF THE DECEASED,
FIRST RESPONDENT), RESPONDENTS. ¥

Qivil Procedure Code Act X1V of 1882, ss, 18, 283—Order 'in investigalion’ under
Seciion 283, what is—Payment of decres amount more ihan one year afier order,
effect of —Dgcision on guestion of mized law and faot res judicata—Voluniary
payments not recoverable.

A claim to attached property by A was dismissed by the following order:; —
“MThe sale seems oollusive. Claim rejecied.” The order was apparently made
on @ aonsideration of the sale deed alone and there was uothing to show that
any avidence was gone into. More than a year afior the order B, olaiming the
properties uuder asale by A subsequent to the order, paid the decree amount
and the attachment was raised. In a suit by A toredeem the Iands on the
strength of his title under the sale dealt with by the order :

Held, that as the order on the claim by A, purported to be made on the merits,
it wag valid as one made after an ‘investigation’ of the claim within the meaning
of the word as used in the Code,

Held furiher, that the order was oonclusive between A and the defendants
and that the payment of the deoree debt by B, baving been made more than a

(1) LL.R,, 2 All,, 807, (2) LYuR., 20 Bom,, 615,

* Second Appeal No. 1008 of 1908, presented against the decres of E. B.
Wlwin, Esq., District Judge of Ganjam, in Appeal Suit No. 189 of 1902, presented
againgt the deores of M R.Ry. P. Lakshmenarusu, District Munsif of Chicacole, in
Qriginal Suit No, 45 of 1901,
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year after tho date of the ordes did not relieve A from tho obligation to bring &
suit within o vear 40 set aside thoe ordes.

4 judgment in A previous suit between fhe same parties not based on a
misapprebension usto a gencral rule of law but deciding a guestion of mixed
Tnw and fzet is binding as res judicata in a subsequent suif.

Sardheri Lal v. Ambika Pershad, (L1LR,, 15 Cale., 521), followed.

Umash Chusder Roy v, Raj Builubk Sen, (LL. R, B Cales, 279), distinguighed.

Erishne Prosad Roy v, Bipin Behary Roy, (L.L.R., 31 Calc., 228), distinguished.

Gopal Purshotam v. Bat Divali, (I.L.R., 18 Bom., 241), distinguished.

Paythasaradi v. Chinna Krishna, (LI R., 5 Mad,, 304, at p. 309), distinguished,
Taw facts necessary for this report are fully set oub in the judgment.

P. R. Sundara Ayyar and R. Kuppuswami dyyar for V.

Eamesam for appellanta.

K. Srinivesa Ayyangar for V. Krishunasawme Ayyar for second
ané fourth respondesnts.

K. S. Hemaswami Sastry lov 8. Gopalasawmi Ayyangaer for shird
respondent.

B. Nagabhushanam for gizth and seventh respondents.

JUDGMENRT. —For the parposes of the questions we have fie
congider in this appeal, the matierinl fachs are ag follow -~

In July 1890 the fathar of the plaintiffs mortgeged certain lands
to certain pavbics whese intorest is now vested in the defendants.
¥a July 1895 the father executed 2nd registered a sale deed by which
he purporfed to sell the lands in queshicn to the plaintiffs, the lsnds
boing in possession of the defendants under the mortgage of July
1890 In Original Suit No. 407 of 1895, & suif against the father,
the lands wore attached, The plainiiffs preferred a claim to the
attached property. This eolaim was rejected hy an order dabed the
99nd Fehruary 1896 mads under seetion 283 of the Code of Civil
Procedure. In July 1898 the father purported to sell the lands to
the defendantz. Io Ocbober 1898 when the property was put up
for sals in executlon of the decres in Original Suit No. 407 of 1895,
the 1ste first defendsnt paid oft the amount due under the
doores end the nttachment was raised.

The prasent suit is 2 suit by the plaintiffs to radeem the lands
in question.

The Court of Firat Instance hold that the plaintiff’s claim was
barred by arbicle 11 of the second schedule to the Limibtation Act,
the plaintiffs not having brought & suit to establish their right to
the property ia dispute witbin one year from the date of the order
made under section’ 283 of tha Code of Civil Procedurs. The
Lower Appsllate Court wss of opinion that the elaim wesg not
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barred iwascueh as Ghere had boen no “invesiigadion of fhe BO¥TANA
e ) - . . . . CHITTEMMA

plaintiff's claim within the meaning of that word as used in ths B,

Code. We do nob think &the judement of the ILiower Appellate g:g?};

Court ean be supported upon the ground that fthere has besn no  AMuaa,

" investigation '’ of the plaintiil’s claim. The actual order waz

"The salsc seemas 50 ba eollusive. Claim rejscted.” The District

Judgs ohserves: ‘' The salsin qusstion wag one by a fathar bo his

daughters and the Munsil may have thought from a glance at the

sale deed that it was probably collusive.”

Assuming this to have besn so, we think i6 must be taken thab
thers was an 'iavestigation” within the meaning of this word
used in tho sections,

It is nob possible to define the amount of inqairy which
conshitutes an investigation.”  If the order purporis fo deal
with the claim on tho merits, wo think it musi be taken that there
has been an investigation.

In the ease of Sardhari Lalv., 4dmbika Pershad(l) the Privy
Council observe: *. . . The CUade does nob preseribe bhe extent
to which tha investigation chould go;and thoush in some cases if
may ba very proper thabthers should be ag full an investigation
as if o suit ware instituted f{or the very purpose of frying tha
gueshion, in obhar cases it may also be fhe miost prudent and
proper course to deliver an opinion on such facts ag ara before the
Subordinate Judge at the ftims, leaving the aggrieved pacty to
bring the suib which the law allows to him.”

In the case of Munisams Reddi v. Arunachale Reddi(2) in whish
the Court hald there has been no investigation and consequently no
ordsr within the meaning of the ssction, the claim was “ practieally
withdrawn,” In the casa of Pullamma v. Pradosham{S) the
order was thers iz nothing to show thab the pebitioner's lands
have baen abbachad,” and it wig held there was no ovder within
ths maaning of the secbion. Iu that case the Jourt held, in affect,
shat thera was no ousagion to inveatigate since there was nothing to
show the lands had been aftached. There does not appear to be
any cage in which aun order which purporbs to be an adjudication on

the merits of the eage has been held to bs not an order mads after
{nvestigation within the meaning of the section.

(1) LI.R., 15 Cale,, 521 (3) LL.K., 16 Mad.. 266.
{8) LI.R., 18 Mad,, 316,
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It was argued on behalf of the respondeats that the dacree of
the Lower Appellate Court could ba upheld upon the grouund fhat
the property not having been sold in execufion of ths decres, and
the docree having been satisfied, the order was not conolusive as
bebtween the plaintiffs and the defendants. The argument wasg
that the decrea haviag been evenbually sabisfisd there was no
reason for the plaintitfs to bring a suif, and the fact that it was
not satisfied until after the expiration of a year from the date of
the order was immaberial. The contention wag that the order wasg
only conolusive against the plaintiffs, if they failed to bring a
suit so as to bar them from donying the right of the judgment-
craditor to sell the land which he had atbached and the right of a
purchaser claiming under a sale in execution proceedings. The
respondents relied on the observation in the judgment in the
cuge of Umesh Chunder Boy v. Raj Bullubh Sen(l); observation is
ag follows i—

"“The finding of the Court in the execution department that tha
sale was invalid, only meant that the sale was invalid as against
the judgment-creditor, snd as against any purchagser who might
purchage at a sale held in execution following that attachment.
When the judgment creditor was paid off, he had no further claim.”

This observation mush, of course, be read hy the light of the
facts of the case with which bthe leirned Judges were dealing
sacundum subjectam matoriam. The facts in that case are dis-
tinguigshable {rom those in the present case firsh, on the ground
that in the Calsutta cuse the decree amount wag paid off by the
judgraent-deblior in the suit in which the decree was obtained
and not, agin the case befora us, by a third party fio whom the
lands were subsequently coaveyed. Further there is nothing to
show that in the Calcutta ocase the payment off was not made
within n year {vom the date of the order dismigsing the olaim,

Qur atbantion was callad to oliher eases where an ordor under
gaction 283 of the Codo of Givil Procedure dismissing a claim hag
baon held to be not conelusive againgt the claimant,
ug that all these cares are distinguishable,

It coems to

In the case of Krishna Prosed Roy v. Bipin Behary Roy (2)
certoin lands of which the plaintiff was in possession were atbtached
under a decree. He preferred & claim in the exesution proceedings

(1) LL.R,, 8 Calc,, 279, (2) LL,R,, 31 Qalc,, 228,



VOL., XXIX/] MADRAS SERIES. 229

undsr section 278 and ths claim wag dismigsod by an order under
sechion 283 of the Code of Civil Procedure. He at once paid off
the deerse amount and the attachment wasz raiged. It was held
that when the abtachment was removed after the payment of the
decrstal amount there was no longer any atbachment or proeeed-
ing in exacubion in which the order could operate fo the prejudice
of tha plaintiff, and therelore thers w23 no nseessity for him to
bring a suit to set aside the ordsr, In that case the plaintiff hy
his own ach, within a year {rom the making of the order, got
the attachment removed. Thig baing so, he could not be held to
be under any obligation to bring a suit to sacure the object which
he had already secured by paying off the amount of the decres.
The principle of that decision is not applicable to the present ocase.
In the case of Ibrahimbhat v. Kabulabhai(l) the amount of the
decree was pald oft by the judgment-debtor In the case of Gopal
Purushottam v. Bai Divali{2) the attachment was removed by tha
act of the judgment-credifor who was the plaintiff in the suit.
Having removed the atbachment by his own act, he eould not ba
heard to say as againgt the claimant—(the defendent in the suit)—
because you did nob bring a suit when your claim was dismissed
you are ecncluded from setbing up a title as against me.

In the three cases just referred to, it is clear that the decres
amount was paid off within a year from the making of the order
under section 283 of the Uode of Civil Proeedure. In the firsh
case Umesh Chunder Roy v. Baj Bullabh Sen(3) the report does
nob mbate when the decres amount was paid off, though thers is
nothing to suggest ‘it was paid off more than a year after the
making of the order. In all the cases the decree was paid off by
a parby to the execution procesdings—not as in the case before
us, by a thixd party, It is nof necessary for us to deeide whether
the fact of the money having been paid off by a third party,
would be a good ground {or distinguishing the present case from
the cagey o which we have referred. Wo ave ol opinion, however,
that the payment off nob having been made within a year after
the date of the order, the order is conclusive as between the claim-

auts (the plaintiffs} and the defendanis. To hold otherwise

would lead o uncertainty of title and would be inconsistent with

(1) LL.R., 13 Bom , 74 {2) 1T R., 18 Bom,, 241
(3) 1 LuB., & Caloy, 279,
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the policy of bha legislabure in prescribing a short period of limita-
tion for suits by parties against whom sn order has besn made
in elaim proesadings. To heold thab the right of an unsuocessful
claimaxt to bring u suit romaing in a state of suspsnded animation
for an indefinite period after the oxpiration of a year from the
date of the ordar againgt him liable bto be revived at any moment
by the payment off of the amount of the decree, would lead to
graat inconvenience. (Oa bthe facts of the case we are of opinion
that the order under section 283 wuag conclusive as hetween tha
plaintiffs and the defendants, and the order of ths lower Appellate
Court einnot ba supported on the ground thab it was not.

Thera remains the question of ves judicata. If the plaintiffs’
claim in the present suit is ves judisata we are of course precluded
from giviog effect bo the view indicated above and we must
dismiss ths appeal. The respondents (plaintiffs) say that their
claim in the present suit is ves judicata by reason of the decree in
Original Suit No. 39 of 1899, As regards this gquestion, the view
of the Diatrict Judge was that the claim in the present suit was
res judicite in the plaintiffs’ favour bubt he did nobt diseuss the
question at any leagth a3 it was unnesessary for him to go into it
ginece hes allowel tho appeal on obther grounds. The parties to
Original Suit No. 39 of 1899 wero the present plaintiffs and the
pragent firat and second dafendanbs. The fiest defendant is dead.
The present Ghird delsndant is the adopted son and the present
fourth dofendant is a pavby who olaims ag aliones from the third
defendant, For the purpoze of the question of res Judicata wa are
of opirxidn that the parties are the gsame. In Original Suit No. 39
of 1899 the plaintiffs obtained a decres for redemption of plaing
items Nog. 1 and 2 in that suit. As regards ifems Nos. 3 to 5 in
that suit, the suit was dismissed on the ground that on the con-
ghroation of the mortgage deol the plaintiflys were not ensitled to
radosmn thess lands hefore Ghe 18th July 1900. ITtems Nos. 8 &0 5
in the anil of 1893 are tha itews which the plaintiffs ssek to
rodeom in the presunt cage. The appellants contend that the
docrea in Original Suit No. 89 of 1899 does not operate asg 7res
judicate since it is an erroneous decision on a psint of law, hbéy
roly ou the judgment of this Court in the ease of Parthasaradi
v. Chinna Krishno(l), It seems to vus that that case muy be

(1) LL.K., 5 Mad.; 304 at p, 309,
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distinguished on the ground that the parfiss were not the same
in the two suilis ; but, however this may be, the judsment in thab
cagse appears G0 have procceded on the: ground that the
decree relied on as res judicate was based on a misapprehension as
to a general ruls of law.

In giving the plaintiffis a decree in Original Suit No. 39 of
1899 ng regards itema Noz, 1 and 2 of the lunds in guestion we do
nof thiak it can be said thab the District Munsif was ander any
misappreliension as to any genaral rule of law applisable to the
ense. The gusstion hs had to detormine was a question of mixed
law and fact [ag in thae case of Friya Choudhurani v. Bhaba Sundari
Dehi{1}]. The quesbion was, on the facks, whother thore had been
sn ‘'invasiigation ”’ within $he meaning of the word as used in
gachion 283 of the Code of Civil Proeceduvre. He was of opinion
that there had nob besn and becausa be was of fhis opinion he
gave a dacres for fhe plaingiffs. The investigation was with refer-
ence to thae lands amongsi others which the plaintiffs seek to
redeem in the present suit, We ars of opinion that the question
of the plaintiffs’ right to radeem the lands which they geek to
redesm in the pressnt sait iy res Judicata by reason of ths deeree in
Original Suit No. 39 of 1899.

The appeliauts have confended that if the respondents are
entitled o redesm the lands in question they caa only do sc on
paymant, ia alditiou to the amouan’ due under the morbgags, of a
gum of Rs, 187-15-9. This was a sum paid by the appellants
(delendan’s) in order &> raise the attachment in Original Buib
No. 407 of 1895. This payment was made by the delendants
aftior the alleged sale to them and it was made for the purpose of
clearing their &itle under the sale deed to them. I§ was a volun-
tary payment and was not mads on behalf of or for the henefit of
the vplaintiffs. We are of opinion that the plaintiffs canuot bs
called upon to pay this amount in ftheir snit to redeem. We
dismiss the appeal bub without costs.

(1) LI4R., 28 Calo., 318,
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