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The second defendant herself could have, therefore, mainkained
the suit and the plaintiff is not the less entitled to doso. In this
view it i3 uonecessary to enter into the qusstion raised by Mr.
Desika Chariar thab the endorsement on tha nate was, with refer-
ence to section 56 of the Negotiable Instrumsats Ach, such as
nob fo confer on vhe plaintiff a good title to the nokte under
the law merchant,

The decrse of the Subordinate Judge iz reversed and the
plaintiff’s claim allowed with intereston the principal Rs. 5,000 at
siz per canb. per annum till payment. The plaintiff did not in the
lower Court rely on the contention with refsrence to Exhibit IX
on which he gsuceeeds here. We direct that in the lower Court
aach party will bear his costs. The first defendant will pay the
plaintiff’s costs of this appeal.

APPELLATE CIVIL.

Before Sir Amoldl White, Chief Justice, and Mr. Justice
Subrahmania dyyar.

KRISHNA AYYAR AND OoTHERS (DEFENDANTS Nos. 2 TO §),
APPELLANTS,

v
MUTHUKUMARASAWMIYA PILLAI AND OTHERS (PLAINTIFFS
AND DEFENDANTS Nos. 1, 6,7, 8 aND 9), RESPONDENTS.*

Transfor of Property Act IV of 1882, 5. 85 —~Does not authorise Court o introduce
unnecessary complicalicns— Morégagee not compellable to distribute liability
amony mortgaged properties—Coniribution, right of against properties nat
included in suit—Marshalling noi compellable so as to prejudice morigagss
—Power of Court executing morigage decree.

There i nothing in the provisicns of the Transfer of Property Act fo
aupport the view that as between a mortgagee and the holders of the equity of
redemption the mortgages is* bound to distribute his debt rateably upon the
mortgaged properties, '

Timmappz v. Lakshmamma, (I.L.R., § Mad., 385), referred to.

‘He may, howsver, be compalled to do 8o when by his act he has prejudicially
affected the rights of the holders of the properfies fo contribufion among

* Appeal No, 24 of 1903, presented against the deoree of M. R.Ry, 8. Durai-
swamy Ayyangar, Subordinate Judge of Tinnevelly, in Original Buit No. 10
of 1902
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themselves. Where some only bave been compelled to pay ths whole dekt,
they are entitled to contribution from the other parties who are liable, though
the properties in their hands have not besn included in the suik

Jagat Narain v. Quieh Husain, {1.L R., 2 Al),, 807), followed,

Chagandas v. Gansing, (1.L.R , 20 Bom., 615), followed.

Semble : Where, however, the mortgagor sells not merely the equity of
redemption but conveys a portion of the property itself free from any Hability
%o contribute to the mortgage debt, the purchaser may insist upon the mort-
gagee proceeding, in the firs} instance, against the property in the hands of tbe
mortgagor. Marshalling cannot be enforced soas to compel a mortgagee to pro-

oced againgt & security which may be insnfficient or may involve him in litigation
to realige.

Flint v Howard, [(1893), 2Ch.D., 54, distinguished.

Rawm Dhun Dhur v, Mohesh Chunder Chowdhry, (LL.R., 9 Cale., 406},
distinguished.

Obiter : It is competent to the Court in executing & mortgage decree to
exercise its control in bringing the different items of praperty comprised in the
deores to sale in a partioular order to adjust the equities of the parties bafore it
who are interested,

SuiT for the recovery of Rs, 9,000, being the amount of principal
and interest due on a vegistered hypothecation bond, dated the
218t June 1898, for Rg. 5000 executed by the first defendant
in favour of the plaintiff's father Rawalingam Pillai deceased.
Under the bond four schedules of property were hypothecated,
but the plaintiff did not ask for a decree against item C in
the fourth schedule, because the plaintiff’s father had granted a
release in respect of this item of property in favour of a subsequent.
mortgegee from the first defendant, or against the one-third
share of the firgt defendant’s brother’s sons, beeause in other suits.
brought by the first defendant’s mortigagees the shares of the.
brother's sons were exonerated, and in the razinamah entered into
between the first defendant and his brother’s sons inthe partition
snit (Original  Suit No. 54 of 1896), it was provided that the firet
defendant should pay the debts contracted by him. The defendants
Nos, 2 to 7 were impleaded as they were supsequent purchasers of
portions of the hypothocated property and the defendants Nos. 8

and 9, as they were prior mortgagees of some portions of the
property.

The defendants Nos. 1 and 6 were ex parte, and the seventh
defendant disclaimed any interest in item B in the fourth sehedule,
the defendants Nos. 8 and 9 asserted their prior mortgage claim;
which was not denied by .the plaintiff. The defendants Nos. 2 to 5.
wore the really contesting delendants and they plsaded that bhe
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plaintiff had fraudulently omitted to claim relief against the one-
third share of the fice5 defendant’s brother’s soas and item C in
schedule IV, that the suit was bad for non-joinder of the firsh
defsndant’'s brothsr’s song as defendants, that a deduction must be
made in the plaint amount proportionate to the wvalue of the
properties not included in the suit and that the plaint bond was
a fraudulent transaction for which no consideration passed.

The issues were—

(a) Whether the plaintiff had fraudulently omikted o join
the first defendant's brother's sons in the suit.

(b) Whether the suit was bad for non-joinder of these
persons as defendants.

The Subordinate Judge decided this issue in favour of the
plaintiff and passed the usual morigage decree. Defendants
Nos. 2 to 5 preferred this appeal.

V. Krishnaswamt 4yyor and R. Sivaramo Ayyor for appel-
lants.

Sir V. Bhashyam Ayyangar and M. R. Ramakrishna Ayyar for
firgt respondent.

K. Srinivasa 4yyangar for second and fifth respondents.

V.. Krishnaswami Ayyangar {or sixth respondent.

JUDGMENT —Ramalingam Pillai, the deceased father of the
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plaintiff, & minor, obtained from the first defendant on the 21st ‘

Juns 1896, a bond for Rs. 5,000 on the hypothecation of eertain
lands, to which the first defendant and the two sons of his deceased
brother, members of a joint family, were entitled, the debt being
recited o be one binding on all the members subsequent 6o fhe
mortgage, the first defendant became by purchase from one of his.
nephews entitled to a tiwo-thirds share in the joint property instead
of to one-half as originally, Of the other defendants, the second
to the seventh ineclusive, are impleaded as persoms entitled to the
equity of redemption insome or other of the properties hypothe-
oated to the plaintiff they having acquired such interests in Court
sales held in execution of decrees against the first defendant, and.
the eighth and the ninth defendants are holders of prior mortgages
on the properties comprised in the plaintiff’s mortgage. In the.
present suit the plaintiff prayed for a decres against the firsh
defendant and only against his two-thirds share of the morbgaged
property, excluding the third share helonging to first nephew who
had not parted with bis interest, it being stated in the plaint
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that the plaintiff apprehended bhere were difficulties in establishing
that the debt was binding on that nephew's ghare.

The Subordinate Judge overruled the objestion raised by the
appellants (defendants Nos. 2 to 5) to the frame of the suit in so
far as the nephew’s third share was excluded, and granted a deorse
to the plaintiff ag prayed for.

1t was said on behalf of the appellants that Ramalingam Pillai
being the maternal uncle of the nephew, tha object of the exclusion
of his share from the suit was to throw the entire debt upon the
share purchased by the appellants and save that of the nepbew
from liability to the debt fo which it was justly subject. The
evidence which the nephew may produce against the contention that
his one-third sbhare is bound by the debt not having boen taken, no
final conclusion on this point can be arrived ab, and though the
evidence on which the appellants rely tends to support their conten-
tion that the nephew’s share also is bound yet the matter cunnot
be said fo be free from doubt. Consequently, it is not to be taken
that the next friend of the plaintiff io refraining from impleading
the nophew and from litigating the matbter with him was acting
otherwise than in the interests of the plaintiff.

Tha question is whetherin the circumstances of the case it is
open to the plaintiff to proceed against the two-thirds sbare which
had vested in the mortgagor and which has since passed to defend-

. ants Nos.2to7 to the exclusion of the one-third shara of the .

nephew.

The answer to the question must, we think, be in the affirmative.
The only sections of the Transfer of Property Act that ecan be
thought of as having any sort of bearing on the present question
are as pointed oub by‘ Sir V. Bhashyam Ayyangar, but four
or five.

Now ssction &6, as itis very position, as part of chapter T1I,
shows, lays down a rule governing bthe rights and obligations as
between the buyer and the seller with reference to the insbance
‘provided forin the sectivn. Section 81 deals with marshalling of
securities where the owner of two properties mortgages them both
to one person and then mortgages one of the properties o auother
person who has not notice of the former mortgagd. Section 82
provides that, where several properfies, whether of one or of several
owners, are morkgaged to secure on3s debt, such properties are,
in the absence ol a contract to the contrary, lisble to contribute
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rateably to the debt secured by bthe mortgage, according to the neb
value of the propertiss at the time, this provision being inappli-
cabla to a property liable under section 81 to the claim of a second
morigages. Section 95 gives Lo one of several morkgagors who
redeems the mortgaged property a chargs on the share of each of
the other co-mortgagors for his proporbion of the expsnssag, properly
incurred in redeeming and obtaining possession. Section 60 of the
Act confines the right of a person interested in but a share of the
mortgaged property o redeem his share only to cases where the
mortgagee has acquired in whole, or in part, the share of a mort-
gagor. It issecarcaly necassary to say that there is nothing in any
of these sections suggesting the view that as batween a morbgagee
in the position of the plainsiff and holders of the equity of redemp-
tion such as the appsllants are, the law compels the former to disbri-
bute his debt, upon the mortgaged proparty rateably so as to entitle
the latter to insist upon their interest not being proocsedel with
until after the nephew’s one-third share has been proceeded against,

Passing to the decided cases ecited by Sir V. Bhashyam
Ayyangar they more than support the conclusion in favour of the
plaintitf. In Timmappa v. Lakshmamma(l) the mortgagee had
obtained a decree for the sale of the mortgaged properties on account
of the mortgage debt. After the decree was passed the equity of
redemption in one of the properties was purchased at a Court sale
in execulion of a wmwoney decree against the mortgagor. Subsequent
to this Court sals, the property, thus sold, was sold in execution
of the morkgage decree and purchased by the morbg&geve' himaself.
It was held thabt the purchaser under the money decrec was nof
entitled to insist on the mortgagee recovering what was due to him
" from the other mortgaged properties and that the purchaser at the
money decree sale was bound, if he wished to redeem, to pay the
whole mortgage debt. In the other ecase, the Court laid down
that a mortgugeev’s right to realise bis debt by sale of any portion
of the ismd mortgaged to him cannot be curtailed by the fact that
the porbion of the land he elects to sell has been sold by the mort-
gagor subsequent to the date of the mortgage. Lale Dilawar Sahai
v, Dewan Bolakiram(2) is to the same effeet ; and it was there held
that where the owner of cerfain property mortgages it to A
and afterwards sells a portion of the mortgaged property to B, it

{\) LL.R., 5 Mad,, 386, (2) LL.R,; 11 Cale,, 268,
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is not incumbent oo A in suing to enforce hiz mortgage to
proceed firsé against that portion of the mortgaged property
which has not besn sold by the mortgagor. Roghwu Nath Pershad
v. Harlal Sadhu(l) proceeds on the same prineciple, and the
conbention of the purchasers of tha equaity of redemption from
the mortgagars that the dabt should be apportioned upoa the
Lortions held by each of them, wais disallowed, it being pointed
out that the mortgages 'Jwas enfitled to realise tha whole debt upon
the whole property, btha right to countributicn being ouly as
between the defendanbs. Bhikhart Das v. Dulip Singh(2) is a similar
decision, Dr. BRash Boahari Ghosa apparently eonsiders that
Lala Dilawar Sanai v. Dewan Bolakivam(3) and Rama Baju v.
Subbarayudu(4) and the cases following them go too far. Wa
should be disposed not %o rely on the authority of the said decisions
when the martgagee refraing from proceeding against the portion
of the mortgaged property which the morbkgagor has nobt parbed
with, and when he seeks to realise the entire debt from those
portions only of the mortgaged property which have been conveyed
by the mortgagor, subssquent ta the mortgage fo a purchaser
without any contract affecting the purchaser's right to have tha
charge satisfied out of the porfion retained by the morbtgagor, in
othet words where the mortgagor conveys not merely the equity
of redemption but the property itself free from any liability to
contribute to the mortgage debs. That, in sueh a case, the purchaser
may insist upon the mortgages procesding in the first instance
against the mortgaged property which isin the mortgagor’'s handg
would seem to be ocomsonant alike with sound prioeiple and the
weight of authority (Ghose on 'Mortgage, 8rd edition, p. 436).
The present, of course, is altogether a different case: not only are
the appellants not purchasers of tha property fres from the
mortgage, but the owne-third nob procesded against does not
belong to and is not in the hands of the mortgagor, but is
the property of a third party who is sought to be affected by a
transaction eatered inbo, so far as he is concerned, by another,
purporfing tio act under the power incident fio the position of the
mortgagor of a joint family under the Hinda Liaw. The doctrins
of marghalling on the principle of which the appellant’s contention

(1) LL.R., 18 Cale., 330, ‘ (2) TLL.R., 17 AllL,, 434,
(3) L.L,R., 11 Cule,, 258, (4) LL.R., 5 Mad,, 387,
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virtually restsis not applicable to such a case. Even in the cases
to which that doctrine in all its strictness is appliceble Dr. Ghose
points out “‘but there can be no doubt that, ag a ruls, marshalling
cannot he enforced against the prior mortgages where there iz any
doubt of the sufficiency of the fund upon which the junior creditor
has no claim; or where the prior creditor is not willing to run the
risk of obtaining satisfaction out of that fund, or where that fund
is of a dublous character or is ons which may involve him in
litigation to vealise, Jones section 1628 (Ghose oo ‘Mortyage’
at p. 874).

Even if the facts of the present case were such as othsrwise
to admit of the application of the dostrine cf marshalling, the
oxistence cf the dispute as to the liability of the nephew's share
would take the case oub of if. Flint v. Howard(l) on which
Mr. Krishnaswami Ajyar laid stress has no real hearing upon the
present question. The decision was with reference.bo the special
terms of the contrach between the parties. In Ram Dhun Dhur
v. Mohesh Chunder Chowdhry(2), no doubt, the mortgagee was
compelled to resort in the first instance to propsrties not parted
with by the mortgagor. There, however, the question was in
executlon of a decree and it was quite competent to the Court to
exercise the control, which it'did so as to bring the different items of
property comprised in the decree to sale in a particular order with s
view properly fo adjust the equities possessed by the parties who were
before it and who were all the parties interested in the different items
consbitutiog the secarity. It wag urged by Mr. Krishnagwami
Aiyar that the frame of the present suil was in conéravention of
the rule in section B85 of the Transfer of Property Act and thab,
with refsrence to that section, the Subordinate Judge should have
ordered the plaintiff’s nephew entitled to the third share not com-
prised in the suit to be made a party, and allowed the appsllants
to raise the issue as o whether the morbgage was not binding
upon thai one-third share also, and, in the event of the finding
being in their favour, given directions in tha decrse which would
have the effest of distributing the mortgage debt proportienadely.
The literal construction of section 85 pressed by Mr. Krishoa-
gwami Alvar cannot but lead to startling results. Supposs, for
instance, some part of the property comprised in a mortgage is

(1) (1693) 2 Ch, D, 5¢. (2) I.L.R., 9 Calc., 406,
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made the subject of litigation between, on the one hand, a party
denying tho mortgegor's title thereto and on the other the mort-
gagor and the mortgagee and the mortgagor’s title is finally nega-
tived, it would be necessary to make auch third person a party ta the
suit brought by the morigagee against the mortgagor, if the words
of section 85 are to be taken literally, inasmuch as the previons
adjudication would not render the properby adjudicated upon any the
less ''properfy comprised in the mortgage.” Section 85, as has been
pointed out more than once bub reproducss a rule as to parties which
had of course besn even previcus to the Transfer of Property Act
beld applicable to wmortgage suits, viz., that all persons interested
in the actual subject of the suit should be before the Courtin order
that as far as possible as between them complete justice might he
done. That ruls was never understoad ag authoéizing the Court
to complicate & suit by & mortgages by introducing into it -
controversy in which the mortgagee upon the frame of his plaint
in itself unobjectionable, is really uninterested. Now the conse-
quence of allowing Mr. Krishnagwami Aiyar's contention under

- consideration would, at least, be to oblige the plaintiff to await

the result of this controversy in all its stages between the
appellants on the one band and the nepbew interested in the
one-third on the other for the realisation of his debt from so
much of the property asg is unquestionably liable for it and against
which alone ha wishes to proceed and as sbhown above is
ehtitled to procesd. In these circumstances to make the
vecovery of the plaintiff's debt to eny exfent dependent upon
the gettlement of the dispute between the appellants and the
nephew would be bo give the mortgagee's suit a turn to which he
has & right to object.

It remains only to observe that, if the action of the mortgages
had had the effect of extinguishing the mortgage lien upon any
portion of the mortgaged property so as to relieve it from the
liability to bear its proportion of the debt, he cannot recover more
then what the property he proceeds against would be rateably
linble for. Such is not the cass, for the omission of the plaintiff
to ineclude the nephew's shars did nob affect the liability thereof fo
bear its proportion of the debt. In the event of the appellants
being obliged to pay the whole debt and being able to show that

" the nephew's share was also liable, they would be entitled ta

contribution from him notwithstanding the non-inclusion oi‘his
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third share in the present suit [Jagat Navain v. Quiudb Husain(l) ERISENA
and Chagandas v. Gansing(2)]. And, g0 long ag the equities in the AY:AB

matbter of contribution as between these partiss are thus unaffected gg&‘fg’;
by the ach of the plaintiff, the latter's right to be paid the whole of SawMI¥a
his debt from whatever porbion of the mortgagad properties he PILLAL

wishes to eomprige in his suit cannot ba guestioned.

The decision of the Subordinate Judge is thersfore right and
the appeal is dismigsed with costs.

APPELLATE CIVIL.

Before Siv Arnold White, Ohief Justioe, and My, Justice Bioore.

KOYYANA CHITTEMMA AND ANOTHER (DEFENDANTS 180s.
Qotober
Nos. 2 AND 3), APPELLANTS, 26, 30,

December &,

.

DOOSY GAVARAMMA AXD OTHERS (PLAINTIFFS No8., 1 AND 2,
FoUuRTH DEFENDANT, LEGAL REPRESENTATIVES OF THE DECEASED,
FIRST RESPONDENT), RESPONDENTS. ¥

Qivil Procedure Code Act X1V of 1882, ss, 18, 283—Order 'in investigalion’ under
Seciion 283, what is—Payment of decres amount more ihan one year afier order,
effect of —Dgcision on guestion of mized law and faot res judicata—Voluniary
payments not recoverable.

A claim to attached property by A was dismissed by the following order:; —
“MThe sale seems oollusive. Claim rejecied.” The order was apparently made
on @ aonsideration of the sale deed alone and there was uothing to show that
any avidence was gone into. More than a year afior the order B, olaiming the
properties uuder asale by A subsequent to the order, paid the decree amount
and the attachment was raised. In a suit by A toredeem the Iands on the
strength of his title under the sale dealt with by the order :

Held, that as the order on the claim by A, purported to be made on the merits,
it wag valid as one made after an ‘investigation’ of the claim within the meaning
of the word as used in the Code,

Held furiher, that the order was oonclusive between A and the defendants
and that the payment of the deoree debt by B, baving been made more than a

(1) LL.R,, 2 All,, 807, (2) LYuR., 20 Bom,, 615,

* Second Appeal No. 1008 of 1908, presented against the decres of E. B.
Wlwin, Esq., District Judge of Ganjam, in Appeal Suit No. 189 of 1902, presented
againgt the deores of M R.Ry. P. Lakshmenarusu, District Munsif of Chicacole, in
Qriginal Suit No, 45 of 1901,

14 Mad.—~29



