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Overruling Siibbammal v. Huddleston (l), Ahmed v. Moidin{%) 
and Raja Simha-iri Appa Bow v. HamackandruduO) in so f&v as the 
last case relies on Ahmed v. Moidin{\] me hold here that feha decision 
ia the former saib d 163 aoh operate ag res jud>c ita and the fact that 
the formar suit: was oaa of a small eauaa nature prapaol^s the deciaiaa 
therein from opecafciog as res judicata  ia the praseab euifc.

The appeal came oa for iinal hearing in due course before 
Diviea and Beaann, JJ,, whan fcha Ooart delivered the following

J u d g m e n t  :— The opiniou of the Fall Bench ia to the effet t̂ 
that the case was nob res. judicata. Wa set aside the decrees of the 
two iov-ver Ojurta and remand the suit to the Court of tha District 
Muasif for trial accDrdiog to law. Casts iu this and in the lower 
Appellate Court will abide the result.

APPELLATE CIYIL-EU LL BENCH.

Before Sir Arnold White, Chief Justice. Mr. Justice 
Subrahmania Ayyar, and Mr, Jm tice Davies,

1905 
August 22, 
November 

9. 10 
Daoembec 6.

VENKATARAM AN AYA PAN TU LU a n d  a n o t h e r  (Pl a in t if f s ),

A P P B L L A N T 8 ,

1).
VBNKATARAM ANA DOSS PANTULQ AND o t h e r s  

(D e fe n d a n ts ) , E e sp o n d e n ts  *

Hindu Law-Liability o f  son J a r  fa th sr'a  debt-Sale oy m ortgage by fa th e r  binding 
only when there is a  debt existing prior to the sale or m ortgage.

A sale or mortgage of joiiife family property by a fufchac ia binding on tlio
son’a share only whan thecQ ia an aoteoadout debt dabt, oxisting prior to
and iadapaadaatly of iha sale or mnrtgnge.

Where the dabt ia inonrred at tha tune of sale or mortgage, it i3 not an,

antecadent debt w ith in  thy meaning of thoao words as nsrad in the judgment

of the Privy Oounoil in S u r a j B u n s i Ko^.r v. Shea P e rsh a d , (I L  R  . 5 Galo., 148). 

Chidavibara Mudaliar v. K o oth aperm nal, ( I .L .R , ,  27 M ad., 3iJ6), dissoutod from ; 

Sami A y y a n g a r v. P c n m m m a l, ( I .L .R . ,  2L M id . ,  2*̂ ), approved.

(1) I .L .R .,  ]7 M ad,. 273. (2) I . L  R .. 24 Mad , 414.

(3) I .D .R ., 27 Mad , 63.
* Spcond Appeal No. 704 of 1933, praaented ugainst tho daoree of E .  B .  

E lw in , B^q., Diatriot Judge of G aoj im at Berhatnporo, in Appeal Suit N c, IbO 
of 1902, prflsanted against the 3cc-ae of M .R .R y. N, S . Naciiaimmiaii. Diatriet 
M unsif of Berhampore, in Original Suit No. ‘i ]3  of 1901.
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S uit to raoover Rs. 166-6-6, tha principal and infcaresb due on Vrnk^ta-
RAMiN'iYA

a registered morfcgaga doaumeab executed oa the 3rd April 1395 Pantulu  
■by tha doceaaad father of dafaudanta Nos 1, 2 and 3. by
■dafaadantia Nos. 4 and 5 and the deoeased father of defendaiitis bamana.
Nog. 6 and 7 in favour of tiha plainbiffd' deceased father. The pAbTULU.
bond was nob esQcubed in conaideration of any anfeacedanfc
debt,

The Disdrict Muaaif dismissed the aaifc on the ground that 
^hara was no con^idarabioa tor cha mortgage. O q appeal tha 
Diatriot Judge passed a decrej in favour of the plaintiffs, but 
dafandantg Nos- 1 to 3 and 6 and 7 and their shares in hbe family 
iproparhy were not made liable.

Plaiatiffa preferred this aacoad appeal.

Tha queation involved in tha appsal w is wha îhgr the ahareg 
of defendants Nos. 1 to 3 and 6 and 7 in tha family property ware 
fcoiiod by the mortgfiga.

Tha casj came in the first iasbince before D ivies aod Bansoa,
JJ., who made the following

O r d e r  of R e f e r e n c e  t o  F u l l  B e n c h ; —  “ T he decision relied 

•on by the District Judge [Sami Ayyangar v. Ponnnmmal{l)] baa 
bsea dissented from in the stibsequenb decision of a Division 
B en ch  in Ohidambara Mudaliar v. Eoothaperumal{'2). T h a t being 

HO, we think that the question ought bo be authoribafcivaly settled 
by a refareaae to the Euli Bench.

“ We. therefore, refer this question whether in order to justify 
a sale or a mortgage of joiat family property by a father so as to 
bind tha gon’a share thara must ba, in fact, an aafcecedanti debt,
i.e., a debt, prioc to the mortgage or sale.”

Thg ease came on for bearing ia due course before the Full 
Bench eoQsfcibuted as above.

K. S Rama'iwimi Sastri for P. B- Suniara Ayyar and i ,  S.
B da Subrahmm ii dyyar for the appallaota.

V- G. Se<shachariar for the eighth and tenth respondents.

The Court exoressed the following

Op in io n :;— Tha question f>tr d^tarmination in this case is— Is 
a sale or a morrgiga by a fabhar of joint family propertiy bindiug 
upon a son’s share if thara is no antacadent debt due by the father.
•i.e., no debt prior to the mortgage or sale.

(1) I .L .R .. 21 Mad., 28. (2) I .L ,R ., 27 Ma,d., 326.

U  Mad.— 25
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In Sami Ayyangar v, PonnammaVI), ib was held bhafc in order 
to jushify a sale or a mortgage by a father so as to bind bis son’s 
share of tha proparty, theie must; ba in fact an antQcedent; debt. 
I d the jadgmeat ia chat e .̂se it was pointed out tbafc, as regards 
the liability of the aon’a sh ira for the debt of the father aa a mere 
money olaim, fchere oould ba no qnest'oo in a case where the mort­
gage was for coosidar«tioa aud not illegiil or immoral ; but
it was bald, following the rule which b id hem  previously acted 
upon by this Gou>‘t, fchaj tbe aoa's sbar« was nob bound by the' 
Bale or tn >rtigAge uolesa there Wds an ancecedent debt.

In Ghidambara Mudal^a*- v. Kootha,ps.rum%l{Q), ic was held that 
as regards the effect on the eon's share there was no distinction in 
principle between a morfcgiigfl given for &n antecedent debt and a 
mortgage given for a debt: then incurred., Tnat ease was a case of 
DQDrtgag3 and not; of sale, but the language of the judgment; indi­
cates that the Gourt whis of opinion that in the cage of sales aud 
naortgagas alike the same principle was applicable.

The question for us really is— Wag the case [Sami Ayyangar v. 
Ponncimmal{l)\ rigntly decided ? W e are of opinion that iti was. 
The question appears to us to be governed by autborir<ie8 v?hich are 
binding upm  this Court. In Suraj Bvnsi Eoer v. Sheo Parsad 
Singh and oihersid), the Privy Council in discussing Muddun Thakoor 
V. Kantoo Lalli4:), observe that that case was an authority for the 
propo-jitiion that ‘ ‘ where joint anoeatral property h is passed out of 
“ joint family, either under a conveyance executed by a father in 

consideration of an antecedent debc, or in order to raise nooney 
" t o  pay off an antecedent debc, or under a sale ia execution of a. 
“ decree for the father’d debi, his sons, by reason of their duty to 
“ pay their father’s debts, cannot recover that property, unless, 
‘ ‘ they show that the debts were contracted for immoral purposes,, 
“ and tbat the purchasers had notiice that they were bo contracted. " 
In a later Privy Oouncil case we find the phrase * anteoedeat debt ’’ 
adopted by L ori Hobhouse. In delivering the judgment of the- 
Privy Council in Nanomi Babmsin  v. Modhiin Mohun{6), Lord 
Hobhcusa observes " deatructive as it may be of the prinoipld of 
■' independent co-parcenary rights in the sons, the decisions have, for 
“ some time, established the principle that the eons cannot set up

(1)1. L .E ., 21 Mad,. 28. 
(3i 1. L . R ., 5 Calc., 14S, 
(5) I .L ,E ., 13 Calc., 21,

(9) l .L .B ., 37 Mad., 326.. 

H) L. K ., 1 L A ., sas.,



“  tiheir rightiS! against tbeir /atber’a alieuafeion for a o  aafcecedena Ve^'ksta- 
'' dehr., or againao his craditior’ î remedies for their  debfcs . if i5ofe p a i^ tu lu "  
“ tain feed with im m or-il ity .” Id Bhaghut Per shad Singh v. G h j a 
JiOfT and Qthersil] the dabt was in fact: aobecadenb in the sensa thai 
it esi^ttid prior to the sale. Sir B irn e s  Peaoocl^ in delivering tbe p a n tc l i ? . -  
ja^gm ent of the Privy C o u a ; ' !  ciSgs the pissage in the jadgmeaf; 
delivered by Lord H obhouse  referred to above. l a  the Pr ivy  
Coancil  eas0 of Mahabi,r Pershad v. Mohesivar Nath Sahai(2) the 
ueb-’ was. ia fact, antiecedanti to the s-ile Is Beems to us S-.hati is is 
irapossible to adopt the v iew  fcikaa in Chidambara Mudaliar v, 
Koothaperumal{3) albbough, on principle, we might: be disposed to 
do so, wibboab ignoring, or placing a forced and unnatural m eaning 

oa fehe word ‘ ante^ êdenfc ’ as u^ed in the iadgmeats of the Privy 
Council in the oasea referred to, and wa do nob think wa are 
■warranted in so doing.

Rd far as the daoisious of the other High OourSs in this eouatry 
are coQcernsd, there are. no doab*:, deaiaioQi? to fcha effeot that a 
moriigage may bi binding on ihe son’s shara evaa wbea tbs debt 
id the debt creatad by th^ mortgage fcransaotion itself. These 
decisions proceed upoD the ground that in such a case the debt is- 
an anbecedeafe debt within the meaning of the Privy Oouncii' 
ruiings. This was the ground of tha decision in Kkalilul Bahman- 
V. Qobind Pershadii) in which the Calcutta High Court followed 
a Fall Bench decision of that Oourb [See Luchmuii Dass v. Giridhur 
Ghoiodhry'6 )]. In the Bombay case [Ghintaman Rav v, Kashi- 

, tha judgmeDt proceeded upon the same ground. In the<
Allahabad case [Debi Dat v, 3adu R a i{l)], tha Allahabad High 
Court held, wibhoub discuasing the ruliogs of the Privy Council, 
that the sons could only dispute the validity of a mortgage by the 
father (and by ‘ validity’ the learned Judges meant the binding- 
effect as regards tha sons ’ shares) either on the ground thlit the 
debt was never incurred, or was no longer in exiatence, or that it 
was tainted with immorality.

As regardg this High Court, the viaw taken in the eases of 
Chinnayya v. Perumal(8) and of Sami Ayyangar v. Ponnamtn,aV9y

(1) L L ,R ., 15 0 ‘ilc., 717. (3) L L .R  . 17 Gitlc.. 584.
(3) IL .R ,,2 7  Mad,. 326, (4) I L .B ., 20 Oalc.. 338.
(5) LT j R ., 5 Calc., 8BS. (6) I L  S . ,  14 Bom ., 390.

(7) I .L .E ., 24 All., 459. |8) I.L -K ., 18 Mad., 51.
(9) I.L .B ., 21 Mad., 28.
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YraNKiTA- a m3 Jn Srinivasa AuvM oar v. Po*mammal{l) wag fehat when' the
P&NTUtiU <3ebb was incarped ab fcbe time of bbe saia or mortigage it waa

vrnkata- an anfcacalanb dabi: wichia fcha maaniDg of fcbosa words as used
ii\M\NA in fche judgment of fcha Privy Gouacil ia Suraj B und Koer v. Sheo 

DossSPiNTULTJ. ^^'f'sad Singh{2). As ragarda fcha quesbioa of sale there does not 
appear to be any decisioQ either of the Privy Oouacil or of the 
Oourfcs of this oouofcry that a aala is binding on the son's share 
whan the debt was not autiBCBdaafe ia the saasa that it esis'ied 
prior to, and indepandeatly of, uha aala.

We are of opinion thau the answar bo bhe qugsbion referred to 
us must bsin  the afErnoabive.

The appeal caoaa on for final hanring ia due course before 
Davies and Baaaon, JJ,, whaa fcha Cjurb, after fcha aspressioa of 
fcha opinion of the Fall Beach, delivered the following

J udgment :— Ifeis notv urged fchab fcha Dlsfcriob Judge has nob 
■clearly and diatiachly held that bhe ddbfc wa^ nob confcracfcad f jr  fcho 
marriaga expenses of the siaber of fcha dafaadancs Hos. 1, 2 and 3. 
Thera caaaot, in oar opiaion, ba any doub!; as bo fchg naaaning of 
fcha Disbclcti Judge's iudgmanb as to this. Ha finds bhafc the debt
18 said bo have bean ODnbracfced for marriage expenses, bub thab 
bhera is, as a m-ibbar of faofc, no evideuce as to whefehar the money 
wag apenfc ou a naarriaga or when fchab marriage book place. Tba 
Disfericfi Judge mighb ia faofc have gone further and af-ated bhafc 
there ig no evidaaca on the recjord fchab bhara aver was any marriage. 
The desiaion of bha Pall Benoh, on a raferenoa in this second appetil 
pasRed on bheSjh Dacerabar 1905, removes all doubfc as to whafchar 
bha decision in Sami Ayyangar v. PonnammaliB) or fcbab bo ba 
found in Ghid imba^fi Mudaliar v. Koothaperumalii) should be 
followed by this Couri ia deciding bhia aaoond appo'il and lays 
■down olearly that in order fco justify a sa*e or mortgage of joint 
family proDarfcy by a fabhar as bo bind fche son’ s share fcbera 
must ba an aatefladeafc dahfc, i.e , a dabfc prior bo fche mort'gage or 
■sale. The vakilfor the plaintiffs (appellants) now fchab fcha abov'»- 
maafcioaed polafcg have been decided againsfe him, feries f;o raise 
•aerfcaiti further qneationa as fco bhe liability of dafandants Nos. 6 
and 7. Ibis perfeoUy olaar that th=i9e qiiesbions ware nob raised 
■or argued before the Diatricb Judge in fche lower Appellafca
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(1) L.P.&., No. 12 of 159:  ̂ (unrap^rted). (9) l.Tj.T?., 5 Gale., 148.

(3) L L .R ., 21 Mad., 2P. (1) r.I-.B., 27 Mad., 3'i6,
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Coarti, an i such baing fcbe ease we ar j  dec idedly  ol opin ion  tbafc 
we should not alia V fcham to ba raised no-v for the "Srsu time ia 
socDnd appaal. Tbi3  se'Jon-i apoeal is dismissed. T h e  plaintiffs 
('iDpellants) will pay their own costs aud thosa o( the tenth 
defandanfc. Tiiere will ba n o  order ag to Cba costg of the other 

parties.

V E N K a T A -
RAMANATfA.

V.
V e n k a t a -
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JJUKS 
PaNTUL'O,

APPELLATE CIYIL.

Before Mr. Justice Suhrahmania Ayyar and Mr. Jtisizca Benson.

VENKATARAM IAH PANTULU (Pl a i n t i f f  , A p p e l l a n t ,

ly.
E AM AKRISHNA PANTULU (D e f e n d a n t ), R e s p o n d e n t .*

1903, 
JaBuaty 19.

Right 0/ suit—Agreement in subiequent deed to j>ay balance due on a prior
document, gives no fresh right of suit when premous obligation net discharged.

Where a promissory note had been esecuted by the defendant in favour o{ the 
plainciff and some tima afterwards the defendaat by another documeot assigned 
certain decrees to the plaintiff and the dooumenc provided that the amounis 
realizsd by executing the decrees should be credited towards the amount due on 
the promissory note and that the defendant should pay any balance that may 
remain due after the decrees had been realized bun the original promissory note 
had not been cancelled or returned to the defendant or otherwise discharged ;

Held, that the plaintiS’a only claim was on the promisBory note and that the 
subsaqaent dooament conferred no fresh right of suit and that the plaintiff’s suit 
brought after the expiry of the period of limitation fora/ suit on the promissory 
>̂ ota wag barred.

Barker's claim, (1894), -S Gh.D., 290), referred to and applied.

The dafeadanfc borrowed from fche plaintiff Rs. 12,500 for wbioh„ 
OQ the 29jh day of Novembar 1895, the dafendaufc esecufeed in 
favour of the plaintiff an on-demand promissory note carrying 
interest at the rate of 13 per cent, per anaum.

On iihe 2nd July 1898 t h e  d e f e n d a n t  a f t e r  l o o k i n g  i n t o  a B d  

S3fetling h i s  a c c o u n t  with the p l a i n t i f f  e x e c u t e d  and d e l i v e r e d  to 
the p l a i n t i f f  a r e g i a s e r e d  d e e d  for Rs. 16,465-12 0.

Thg material portion of the deed is as follow's :—

I have hereby assigned and given over the aforesaid decree to> 
you. As I have transferred to you ali the light; title and interest

* Original Side Appeal No. 4i2 of 1906, presented Against the judgment an<3 
decree of Mr. Justice Boddam in Civil Suit No. 42 of 1904,


