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é*o"uﬂt:‘;;’; Overruling Subbammal v. Huddieston (1), Ahmed v. Moidin(2)
2. and Raja Simhairi Appa Row v. Ramschandrudu(3) in so far as tho -
Naca-

MM AL lagt case ralies on dhmed v. Moidin(l) we hold here that thae decision
in the formersuit d a3 not operate as resjud cita and the fact that
the former suit was one of a small cause nature prevents the decision

therein from oparating as res judicata in the present suib.

The appeal came on for final hearing in due course before
Davies and Bensoin, JJ., when the Court dslivered the following

JUDGMENT :—The opinion of the Full Banch i3 to the eifect
thab the case was not res judicata. Wae set aside the decrses of the
two lower Courts and remand the suit to the Couart of the Distrish
Munsif for trial aceirding to law. Cogbsin this and in the lower
Appellate Court will abide the resuls.

APPELLATE CIVIL-T'ULL BENCH.

Before Sir Arnold White, Chief Justice. Mr. Justice
Subrahmania Ayyar, and Mr, Jusiice Davies,

1505 VENKATARAMANAYA PANTULU AND ANOTHEER (PLAINTIFFS),

?‘T‘::‘i'l::!tlgezr APPELLANTSY,
9,10 o,
Dacember 6.

—_— VENKATARAMANA DOSS PANTULU AND OTHERS
(DEFENDANTS), RESPONDLNTS *

Hindu Law-Liability of son for father's debt-Sale or morlgage by father binding
only when there is @ debl existing prior to the sale or morigage.

A sale or mortgags of joint family property by a father iz binding on the
son's share only whan there is an antecedent debt ¢.e., a debt, existing prior to
and indapeadaatly of the sale or mortgage,

‘Where the debti is incurred at the time of sale or mortgage, it is net an
antecedent debt within ths meaning of those words as wused in the judgment
of the Privy Counoil in Suraj Bungi Kosr v, Sheo Pershad, (1T R .5 Calo., 148).
Chidambara Mudaliar v. Koothaperumal, (1.L.R,, 27 Mad., 346), dissouted from;
Sami Ayyangar v. Pemnammal, (LL.R,, 21 Mad,, 27), approved,

(1) L.T.R., 17 Mad,, 273. (2) L.L R., 24 Mud , 444.
(3) L.T.R., 27 Mad , 63.

* Second Appeal No. 704 of 1903, -presented against the decree of B, B.
Elwin, B:q,, District Judge of Ganjwm ut Berhampore, in Appeal Suit Nc, 180
of 1902, presented against the dcoree of M.R,Ry. N, R. Narasimmminh, Districk
Munsif of Berbampore, in Original Suit No. 213 of 1901,
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SUIT to recover Bs. 166-6-6, the principal and interest due on
a registered morbgage document executed onm ths 3rd April 1885
by the deceased father of defendants Nos 1, 2 and 3. by
-defendanta Nos, 4 and 5 and the deceased father of defendants
Nog. 6 and 7 in favour of the plaintiffs’ deceassed father. The
bond was not executed in consideration of any antscedent

debs,

The District Munsif dismissed the suit on the ground thas
dhere was no econsideration for the morigage. On appeal tha
Distriet Judge passed a deecres in favour of the plaintiffs, but
defandants Nos. 1 to 3 and 6 and 7 and their shares in the family
property were not made liabla.

Plaintiffs preferred this sseond appeal.

The question invalved in the uppsal was whesher the shares
of defendants Nos, 1 to 3 and 6 and 7 in the family property wers
bouwad by the mortgags,

Ths casa came in the first insbance before Duvies and Benson,
JJ., who made the following

ORDER of REFERENCE T0 FULL BENCH: — * The decision relisd
on by the Distriet Judge [Sami dyyangar v. Ponnammal(1)] has
been digsented from in the subsequent decision of a Division
Bench in Chidambara Mudaliar v. Koothaperumal(Z). That being
w0, we think that the question ought to be authoritatively settled
by a reference to the Full Bench.

" We, therefore, refer this question whether in order to justily
a sale or a mortgage of joint family properby by a father so as to
bind the son's share thers must be, in fact, an antecedent debt,
%.e., & debt, prior to the mortgage or sale.”’

The case came on for bearing in due course before the Fall
Bosnch constifuted as above.

E. 8 Ramaswami Sastri for P. B. Sundara Ayyar z2nd 4. S.
B ila Subrahmanit dyyar for the appsllants.

V. O. Seshachariar for the eighth and tenth respondents.

The Court expressed the following

OPINION :—Ths question fyr diterminabion in bhis case ig—I3
@ sale or a morrgagy by a fabher of joint family property binding

upon a son’s share if there is no antecedent debt due by the father.
4.e., no debt prior to the mortgage or sale.

(1) LL.R., 21 Mad., 28, (2} LL.R., 27 Mad., 3426.
14 Mad,~-26
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In Sami Ayyangar v. Ponnammal’l), it was beld that in order
to justity a sale or a morbzage by a father so as to hind his son's
share of the proparty. theve must be in fact an antecedent debt.
In the judgment in that cise i6 was pointed out thab, as regards
the liability of the son’s sh e for the debt of tihe father as a mere
money claim, there eculd ba no question in a cagse Where the mort-
gage was for congideration aud wad nob illegal ocr immoral ; buk
it was held, following the rule which had be:n previously acted
upon by this Court, thas the son's share was not bound by the
sale or mrtgage unless there was an antecedent debs.

In Chidambara Mudaliar v. Roothoperumal{(2), it was held that
a8 regards the effact on theson’s share thers was no distinetion in
prineciple between a mortgage given {or sn antecedent debt and a
mortgage given for a debt then incurred., Tnat case was a case of
mortgags and not of gale, but the language of the judgment indi-
cates that the Court was of opinion that in the case of eales aud
mortgages alike the same principle was applicable.

The question for us really is~—Was the case [Sami Ayyangar v.
Ponnammal(1)] rignily dacided? We are of opinion that it was.
The question appears to us to be governed by authorities which are
binding upoyn this Court. In Suraj Buns: Kcer v, Sheo Persad
Singh and others(3), the Privy Council in discussing #uddun Thakoor
v. Kantoo Lali(4), observe that that case wasan authority for the
proposition that * where joint ancestral property his passed out of
“joint family. either under a ceonveyance exeouted by a father i
“ consideration of an antecedent debs, or in order fto raise money
“to pay off anantecedent debs, or under a sale in execution of a.
" decren for the father's debi, his sons, by reason of their duty to
" pay their father's debts, cannot recover that property, unless
“they show that the debts were contracted for immoral purposes,
*and that the purchasers had notice that they were so contracted, ”
In & later Privy Council case we find the phrase 'antecadent deht”
sdopted by Lord Hobhouse. In delivering the judgment of the
Privy Council in Nanomi Babuasin v. Modhun Mohun(5), Lord
Hobhcuse observes ' destructive as it may be of the principls of
" iudependent co-parcenary rights in the sons, the decisions have, for
“ some time, established the principle that the sons cannot set mp

(1)1. L,R., 2! Mad.. 98, {2) LL.R., 27 Mad., 326.
(3} L L. R., b Calc., 148. {4) L. R., 1 L.A., 333,
{5) 1.I.R., 13 Calc., 21,
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" their rights against their father’s alienation for an antecedens
" dabt, or againss his eredisor’a remsdies for their debts | if not
“.tainted with immorality.” To Bhagbut Pershad Singh v. Girja
Koer and others(l] the debt was infach antecedent in the sense thas
it exisbad prior to the sale. Sir Burnes Paasock in delivering the
jaigment of ths Privy Chunsl cites the passage in the judgment
delivered by Lined Hobhouse referred to ahove. Tu the Privy
Coancil case of Mahabir Pershad v. Moheswar Nath Sahai(2) the
deb~ was, in fact, antecedans tothe sals It seems to us that is is
impossible tc adopt the view biken in Chadambara Mudaliar v,
Koothaperumal(8) slthough, cn principle, we might be disposed fo
do 80, without ignoring, or placing 2 foreed and unnabtural meaniog
oa the word ‘ antecedsnt’ as ned in the judgments of the Privy
Couzeil ia the caszy referred to, and we do nobt think we are
wearranted in so doing.

S5 far as the dacisions of the other High Courts in this countey
are concernasd, there ars, no doub%, dezisions to ths effect that a
morbgage may bs binding on the son's shars even when the debt
is the Asbt created by ths mortgags transaction itself. Thess
decisions proceed upoc the grouad that in suech a case thedebs is
an antecedent debfi within the meaning of the Privy Oouneil
ralings. This was the gecound of tha decision in Khalilul Rahman
v. Gobind Pershad{4) in which the Caleutta High Court followed
a Fall Bevch decisicn of that Qourt [See Luchmun Dass v. Giridhur
Chowdhry'5)]. In the Bombay case [Chintaman Rav v. EKashi-
nath(B)], the judgment proceeded upon the ssme ground, In the
Allababad case [Debi Dai v. Jadu Rai(7)], the Allahabad High
Court held, without disenssing the rulings of the Privy Counecil,
that the sons esuld only dispute the validity of & mortgage by the
father {and by ' wvalidity’ ths learned Judges meant the binding
effsct as regards the soms’ shares) either on the ground that the
debt was never incurrad, or was no longer .in existence, or that it

was tainted with immorality.

As regards tbis High Court, tha view taken in the cases of

Chinnayya v. Perumal(8) and of Sami dyyangar v. Pomnammal!9}

{1} I.L.R., 15 Cale., TIT. (2) LL.R . 17 Cale., 554.
(3) TL,R.,27 Mad.. 326, (4} I L.R., 20 Cale., 328.
{5) 1T R,, b Calec., 855, (8) I L R., 14 Bom,, 320.
(7) I.L.R., 24 All,, 459. $8) I.L.R., 18 Mad,, 51..

(9) LL.R., 21 Mad., 2.
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and in Srinivasa dyyangar v. Ponnammal(l) was that when the
debt was incurred at the time of the sale or mortgage i6 was
not an anbacelant dab% within the meaning of those words as used
in the judgment of the Privy Council in Suraj Bunsi Koer v. Sheo
Persad Singh(2). As regards the question of sale there does nof
appear t0 he any decision sither of the Privy Couueil or of the
Courts of this country that » sale is binding on the son's share
when the debt was not antecsdent in the ssnsa that it sxisied
prior to, and indepsndently of, the sale. -

We are of opinion thab the answsr to ths quastion referved to -
us must bain the affirmative.

The appeal cams oan for final hearing in due courss befors
Davias and Baason, JJI., whea the Courb, after the expression of
tha opinion of the Hull Banch, delivered the fallowing

JUDGMENT :—1Itis now urged thabt the Distriet Judge has not
clearly and distinctly hald that the debt was nob contracted fir the
marriage expenses of the sister of tha delendants Wos. 1, 2 and 3.
There cannot, in our cpinion, ba any doubt as to ths meaning of
the Digtrict Judga's judgmeant as 6o this. He finds that the debt
is said to have besn oontrachked for marriage expenses, but that
there is, ag a mattar of fact, no evidence a3 to whether the money
was gpeut on & marringa or when thabt marringe took place. The
Distriet Judge might in fact have gone further and stated that
thers i§ no evidanes on ths recird that there ever was any toarriage.
The decision of the Full Bench, on a reference in this second appsal
pagsad on the 65h Decamber 1905, removes all doubt as to whether
the decision in Sami Adyyangar v. Ponnommal(3) or that to be
found in Chid vmbars Mudaliar v, Koothaperumal(4) should be
followed by this Coury in dsciding this second appeal and lays
down clearly that in order to justify a sale or mortgags of joint
faniily propsrty by a father s> as tno bind the son’s share there
wust he an antecedenb daht, ie, a debb prior to the martgage cr
#ale. Ths vakil for the plaintiffs (appsllants) now that the ahova.
wmentioned points have besa decided agringé him, fries to raise
corbain further quaghions as to tha liability of defendants Nos. 6
and 7. Ttis perfectly clsar thab thags qnestions were nob raised
or argned befora the District Judgs 1 the lower Appellate

(1) L.P. 4., No. 12 of 1393 {unrepnrted). {2) L.T..R., 5 Cale., 148.
(3) LL.R., 21 Mad., 28, ) (4 I.TWR,, 27 Mad., 38,
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o ‘ . : 3 VENKATA-
Court, ani such bsing the case we‘ ars deecidedly of opmxo'u tb'fxt RAMANATA
we should notallow them %o be raised nowx for the first time in Part Ly
see>nd appaal. Tboiz se’ond apuveal i3 dismissed. The plaintiffs VE:\.};AT&
(avpellants) will pay the'r own costs and thoss of the tenth HaM.-Na

. Doss
defendant. There will b2 no order a3 to ths c¢osts of the other PanTULU,
patties.

APPELLATE CIVIL.

Before My, Justice Subrahmanza dyyar and Mr. Justice Bemson.

VENKATARAMIAH PANTULU (PLAINTIFF , APPELLANT,
v 19035,

' Japuary 19
RAMARRISHNA PANTULU (DEFENDANT), RESPONDENT.® i e

Right of suit—Agreement in subsequent deed lo pay balance due on z prior
document, §1ves 1o fresh right of suil when previous obligaiion not discharged.

‘Where a promissory note had been executed by the defendant in {avour of the
plaintiff and some tims afterwards the defendant by another document assigned
certain decrees to the plaintiff and the documens provided that the amounis
realizad by executing the decress should be credited towards the amount due on
the promissory note and that the defendant should pay any balance that may
remain due after the decrees had been realized bus the original promissory note
had not been cancelled or returned to the defendant or otherwise discharged :

Held, that the plaintifi's only claim was on the promissory note and that the
subsequent dosument conterred no fresh right of suit and that the plaintiff’ssuit

brought after the expiry of the period of limitation for a suit on the promissory
note was barred,

Barker’s claim, (1894}, 3 Ch.D., 290), referred to and applied.

THE defendant borrowed from the plaintiff Rs. 12,500 for which,
on the 29;h day of November 1895, the defendant executed in
favour of the plaintiff an on-demand promiseory note carrying
interest at the rate of 12 par cent. per annum.

On the 2ad July 18Y8 the defendant after looking into and
gattling his account with the plaintiff executed and delivered to
the plaintiff a registered deed for Rs. 16,465.12 Q.

Ths material porticn of the deed is as follows :—

I have heareby assigned and given over the aforesaid decree o
you. As I have transferred to you all the right title apd interest

# QOriginal Bide Appeal No, 42 of 1906, presented against the judgment and
decree of Mr. Justice Boddam in Civil Buit No, 42 of 1904,



