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Emperor (1)]. As in this case there was no finding that a breach
of the peacs had been crmmitted, and the offence for which the
aceused wore convicted did not necassarily involve a breseh of the
psace and no breach of the psace was in fast committed, we get
aside the order raquiring the acousad to give sscurity for keeping
the peace, and the bonds if already executed will be cancelled.

Exeapt as above, we affirm the convietions and sentences,

APPELLATE CRIMINAL.

Before My Justice Boddam and My Justice Moore.

EMPEROR
.
RAMASAWMY RAJU*

Madras Distyiol Police Act XXIV of 1859, s. 44—Police constable nol returning o
duty afler expiry of leave guilty of offence wunder.

A police constable, who, having obiained casual leavs, does nofi return to
duty on the expiry of such leave and stays away withnut obtaining fresh leawve,
ie guilty under seoion 44 of Act XXIV of 1859 of the offenoe of ' ceasing to
perform the duties of his office without leave.’

THE facts necessary for this report ave seb out in the judgment.
The Pablic Prosecutor {Mr. Powell) for appellant.

JupaMENT.— Wa think the ovder of acquittal in this case must
ba set aside.

The accused, a police constable, was charged under section 44
of Aet XXIV of 1859 with ' ceasing to perform the duties of his
office without leave.” It appears that he applied for leave which
was refused Ha then obbtained three days’' casnal leave, and whilat
on such leave again applied for long leave which was again
vefuged. He did nof however return to duty at the expiry of his
cagual leave bub stayed away without leave. Having stayed
away from duby for over one month sanchion wag granted for his

(1) L.L R., 26 Mad., 469.

# Oriminal ippeal No, 298 of 1905, presented under section 417 of the Code
of Crimiual Procedure against the judgmeut of acquittal passed on the acoused
in Criminal Appeal No. 101 of 1904 by M. R. Ry. 0. 8. Anantaramn Ayyar, Sub-
Divisional Magistrate of Malur Division (Calendar Case No. 998 of 1904 on the
fite of the Btationary Third-class §ub-Magistente, Madura Town),
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presecution  under the above section, and the Stationary Sub-
Magistrate of Madura Town #ried, convieted, and sentenced him to
a fine of Re. 12 or in default one week's simple imprisonment.
QOn appsal the SBub-Divisional First-class Magistrate set aside the
convietion nnd sacqaitted him, holding that the facts proved did not
constitute the offance of “camsing 5 parform the duties of his
offica without leave inasmueh as he was on easual leave and
merely overstayved his leave.

We think that is wrong. We are of opinion that, if a police
constable is granted casual leave for a limited period and does
not at the end of tha$ pariod resnme hiz dutbies as a police con-
stable, he withdraws himself from his duties and ‘' ceases %o

parform the duties of his offies withoub leave” within the

meaning of the section.

Tne intention of she <=achion is to render police constables

liable to punishment for such neglees or breaches of duty sasare
not punishable under ssction 10 of the Act, snuch as desertion: Primd
jacie, a constable absent without leave is guilty of 'ceasing to
perform his duty.” The fact that he has bsen permitted to be
pbgent on casual leave for a time immediately anterior to his

~absenting himseli from duty can make no difference in his cffence.
At the expiry of his essual leave he should, présumably, be on duty,
and bis own omission toreturn to duby ocannot make his conduct
less an offence than if he had returned to duty and then ceased to
perform his duby.

We therefore set aside the acquittal of the First-class Sub-
Divigional Magistrate, acd restore and confirm the conviction and:
sentence of the Stationary Suhordinate Magistrate.
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