
APPELLATE CIVIL.

Before Mr. Justice Davies and Mr. Ju^tics Benwn.

KAME SWARAMMA (S e c o n d  D e p r n d a n t } ,  A p p e lla n o : in  isQ5 

S e c o n d  A p p e a l  N o . 3058 o p  1903, a n d  ( P l a i n t i f f ) ,  A p p e l l a n t  

IN S e c o n d  A p p e a l  N o . 3059 op  1903,
V.

SITARAM ANUJA GHARLU a n d  a n o t h e e  ( P l a i n t i f f s  a n d  F i r s t  

D e f e n d a n t ) ,  R e s p o n d e n t s  in  S e c o n d  A p p e a l  N o  3058 o p  1903, 
a n d  (H ec o n d  a n d  F i r s t  D e f e n d a n t s ) ,  R e s p o n d e n t s  in  S e c o n d  

A p p e a l  N o . 3059 o p  1903,*

Transfer o f Property Act IV  of 1882, s. 40-—T m siA o iI l o/188S, S‘ 91— Morigagee 
with knowledge of facts which viiglit have revealed the existence of an eqmiable 
right, bound by stick riqht.

Where a morbgagae, at the time of liis mortgage, is aware of oiroumstanoea 
which ought to have put him on enquiry, and suoh enquiry if macle, would have 
revealed the existence of an agreement by the mortgagor to mortgage the 
property to a third party, the moriig:iS6s’s rights, will on the principles embodied 
in SBotion 40 of tha Transfer of Property Act and section 9l of the Trusts Act, 
be postponed to the rights of such third party.

O r i g i n a l  Su it  N o. 410 of 1901 iu tha Gourb of tha District 
Muasif of Masulipafcam was iastifcufced by fcba plaintiff to recover the 
aroount dua oa a morfcgagQ bond eseoufced by the first defendant's 
cousin. The second defanda-nt held a prior morfcgags on the 
game proparties and the plaintiff claimed priority over the second 
defendant on the ground that there was, at the time of tha 
mortgage in favour of the second defendant, an agreement to 
mortgage the property to the plaiabiff and that the second defendant 
was aware of such agraemeut. The mortgage deed of tha second 
defaadatafe recited that the title-deeds of the property were with 
the plaintiff as security for a debt.

The second defendant inatitatad Original Suit No. 31 of 1902 
in the same Oourt on his mortgage, making the plaintiff in Origiaal 
Suit No. 410 of 1902, second defendant.
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* Seoond ippealsNos, .3058 and 3059 of 1903, presented against the decrees 
of V. Venugopaul Ohetfcy, Esq., Distciot Judge of Kistna at Masulipatam, in 
Appeal Suits Nos. 641 and 612 of 1902, presented against the decrees of M .B.Ey. 
B. Ramaswami Ayyar, Distriob Manaif of Masalipatam, in OEigina  ̂ Suits Nos. 
31 of 1902 and 410 of 1901.

U  Mad,— 23



KameswA" Ih e  gubsfcaniiial quesijion in both oases was wbefeher the
SAMMA.

V, plainfciff in Original Suit No. 410 of 1901 had pviority over the 
second defendant.NU JA

CHiRLU. The Disfcviet Munsif held tbat he bad priority but the Disfericfc
Judga on appeal held fchafe he had not:.

Plaiuiiiff in Original Suib No, 410 of 190i preferred bhese 
second appeals.

K . S. Ramasioami Sastri for K. Subrahmmiia Sastri for
appellant.

Dr. S. Swaminadhan and T. Baniachandra Rau for first 
Mspondent.

J u d g m e n t .— W e are clear that the information given to 
Sifcharamanuja Ohari that the title deeds were deposited with 
Katneswaramma “ ag security towafda the debt of the nofce for 
Bs. 350 executed and given on the llbh  Septambor 1897 in favour 
of Kameswaracoma ”  was suflQcianli to put hira on enquiry as to 
why the daada were not with the mortigagor and he must be held 
to have had coustructive notice of tha agraemeat to give Kames-
waramma a mortgage of the lands. In acoordanca with the
principles embodied in secfeion 40 of the Transfer of Property
Act and section 91 of the Indian Trusts Act Sitharamanuja’s 
mortgage infceraat musi; be postponed to that of Eameawaramma.

We set aside the decrees of the Gourts below in Original
Suit No. 410 of 1901 and direct that Kameswaramma have tha 
usual mortgage deorae with costs throughout, and in Original 
Suit No. 31 of 1902 that the decree io favour of Sitbaramauuja be 
subject to the morfcgage amount due to K^imeswaL’amma aa found 
in Original Suit No 410 of 190L. K-imeswaramtna must have
bar coafca throughout in this suit also from Sifcharamanuja Ohari.
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