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whioh was attached before judgment will alone more than cover CHAINNAM

thase payments, M}L:‘;iliB
. . a u’l
In modification, therefore, of the decree of the Subordinate TADIRONDA
Judge we pass a decree for this a . <Raua.
g pass 2} 1¢ amount CHENDRA

Parties will pay and receive proportionate costs throughout, the Rao.
memo. of objections included.

APPELLATE CIVIL.

Before Sir S Subrahmania Ayyar, Oficiating Chief Justice, and
idy. Justice Sankaran Nair.

MURUGAPPA CHETTI (DEFENDANT), APPELLANT, 1905
Beptember 7.

. v. Qgctober
MNAGAPPA CHETTI aAND ANOTHER (PLAINTIFFS), RESPONDENTS. ¥ 4, 10.

H mdu Law —Adoption--Receipt of consideration by Natural father for qwmq in
adoption does not make the adoplion invalid.

Whera & boy, being a fit subjeot for adoption in the Dattaha form, is given
and acoepbed, with the proper cersmonies for such adoption, by persons respect-
ively ocompetent togive and accept him, he acquires the status of an adopted
son. The receipt of money by the natural father in consideration of giving his
son and the payment of such by the adoptive father, though illegal and opposed
to public polisy, do not make the adoption invalid, as the gift and acceptanos of
the boy is a distineh transaction clearly separable fromjthe illegal agreement and
payment. Such payment has not the effect of econverting the adoption into an
¢ affiliation by sale,’ a form now obasolete.

Manjancer pulhiran is synonymous with Dattaha son.

Bhasba Rabidat Singh v. Indar Kunwar, (1.L.R,, 16 QCale., 556), followed,

THE fivst plaintiff claimiag 6o be the adopted son of the defendant
instibuted this suit, impleading his minor son as co-plaintiff, for
partition of the family properties in the hands of the defendant.
The defendant pleaded inter alia that the first plaintiff did not
acquire the status of an adopbed son, as in consideration of a suwm of
Rs. 6,150 paid to bhe first plaintiff's natural fabher, he was added
as a Manjaneer puthiran into the defendant's family and that, as
such practice was opposed to public policy, the first plaintiff  could

#* Appeal No, 179 of 1903, presented against the decree of M.R.Ry. W, Gopala
Chariar, Subordinate Judge of Madura (East) in Original 8uit No. 87 of 1901,.
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not ciaim fhe gstatas of adopted son. The defendant also econ-
tended that the properbies were his seli-sequired properties and
were pot liahle to division, The factum of adoption wsas proved
as well as the fact that the first plaintiff resided with the
defendant and was married at the defendant’s expense. The
payment of Ra, 6,150 was admitied and the Bub-Judge held that
it did not vitiate the adoption. The plea of self-acquisition was
digallowed and a decres was passed in favour of the plaintiffs.
The defendant preferred this appeal.

The Hon'bla Mr. P. 8. Sivaswami Ayyar and 7. R. Venkata-
rama Sastri for app=llant,

The Hon'hia. Me. I 4. Govindaragava dyyar for V. Krishna-
swamé Ayyar and T, V. Gopalazwamy Mudaliar for respondent,

JUDGMENT —SUBRAHMANIA AYYAR, Oifg. C.J.—The important
point for determination in thia case is whether the first plaintiff,
harginalter referred o as the plaintiff, is, as found by the
Subordinate Judgs, the adopted son of the defendant, The oral
avidancae in tha cage proves beyond all doubt that the plaintiff was,
on or about the 286h Osicher 1887, while a boy of 12 or 13 years
of age, formally given in adoption to the delendant and acsepted
by the Iatter as his son, and thabtsuck gilt and acceptance were
aocompanied by ecsremonies usual amoung the members of the
community to which the parbies belong, viz,, Sudras of the eclass
knowi as Nattukottai Chebbies. That the plaintitf hag ever sines
lived away from hig natural home and asa member of the defend-
ant’s family is equally woll established, It is further shown bhat
the defendant gob the plaintiff married and that the issue of that
marriage {the sscond plaintiff) has alse grown up as & member of
the defendant’'s family. Mr. Sivaswami Ayyar, on behalf of the
defendant, contendel that, in spite of all he above circumstances, it
should be held that in point of law there was no valid affiliation
of the plaintitf as the defendant's gon, inasmuch as the natural
father of the plaintiff was induced fo part with him in considera-
tion of the payment, some shori time before the adoption, of the
sum of Rs. 6,000 and odd made by the defendant to the natural
father, The argument on this point, 8o far as I followsd i, was
that the transaction in question was ona known o the Hindu Law
ag the aoffiliation of & ‘son bought,” and as such a form of afili-
aticn is prohibited in modern times, the plaintiff's olaim as adopted
gon mugh fail.
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As regards the tezts and the passages from the commsntsries
cited by Mr. Sivagwami Ayyar theiv real effect was that a person
buying & child had the power, by the very act of purchase, of
conferring upon the child the status of 2 member of his family
without bhe performance of rites or ceremonies prescribed in the
case of an awrase sgon, though the performancs thereo! was
recommended as productive of religious mearit. It is nob, however,
necessary to pursue this matter, it baing unquestionable that the
relation of a 'son bought’ connot now be validly creaﬁed', and
inasmuch as the intention of the natural father and of the defendant
in the present instance was cerbainly not to f{ollow that mode of
atfiliation, Now ftheir inbention will clearly be seen to have baen
to make the plaintiff an adopted son of the Datiaha form, and, as
the party giving was compelent to give, the parby taking was
entitled to take and the planfiff himself was a fit subject for gift
and moceptance in tbas form, that intention must be given eaffect to
unless there was somebhing actending the &transaction, which under
the Hindu law nullified the intention of the parties and prevenﬁed
the gpringing up of the status which would otherwise have resulted
from it In the deed which was execubted on the day of the
adoption by the defendant to the nabural father and meant to
serve as the writben svidence of the transaction, the plaintiff is
deseribed as Manjaneer puthiran, Tamil words meaning literally
" saffron-water-son,” but wused as sgynonymous with a Datbaha

gon (vee Winslow's Dictionary and compare Mayne on Hindu
Taw and Usage, sixth edition, page 196 at snd of section 154).

Further the provisions of the ingbrument that the adopted boy is
antitled fo the rights of a son in the estabe of the adoptive father
and especially the provision bthat he isbo have an equal shave with
| any afber-born natural son are most sbrongly in favour of the
above view. The only question then iz whether the payment to
the natural father of the sum of money refsrred $o, which is
admitted invalidates the adoption, No doubt, whebher looked af
with reference to general policy or with reference to the spirit
underlying the rules of the Hindu Law as regards Dattaha
adoption, the promise to pay or the payment of monsey for the
purpose of inducing a man o part with his son to another cannob
but be reprobated. Siill, ought it to be held that the gift and
accopbance itself is rendered null and void by the payment of the
‘money ? The objections on which stress was laid by Mr, Sivaswami
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Ayyar certainly warrant the view that the person who agrees to
pay or pays, and bthe person who agrees to receive or receives the
thoney are parties to an unlawful agreement and being in par:
delicto should be held disentitled to seek any relief in Courts of
justice by virtue of such agreement or payment. To go furbher
and lay down that the adopted son's status itself is affected
thereby would be to confound two transaclions, whick in the eye
of the: law are indepemdent of each other; since the transachion
of the gift and acceptance which effects the change in the status
of the son is clearly separable from the agreement or payment
which the law prohibits, In fact the latter bears only on the
motives of the party giving and Rajah Vellanki Venkata Erishna
Kow v. Venkata Rama Lakshmi Narasayya(l), and Mahableshvar
v. Duygabai(2), are authorities against the question of the validity
of an adopbion being complicated by enquiries into the motives
of the parties concerned. It is scarcely necessary to say that
a gift or accaptance from mobives of a questionable character
by a porson competent of his own choice to give or accept is
distinguishable from the case of acceptisnce by a widow aching
under the authority of a eapinda given for a corrupt congideration.

In the latter case the adoption fails beeause of the absence of
bond fide authority to take, such authority being an essential
constitusnt of a good adoption by a widew not empowered by her
busband to make one.

The view that the payment in question would invalidate the
adoption would, of course, resultin visiting with highly injurious
consequences an innocent third party, for persons given in adoption
ave almost invariably children incapabls of protecting themselves
in the matber, and liable to be given away, apart from their
‘wighes, in the exercise of parental authority recognised by the'
Hindu Law. And where dispubes arise, asin this case, many
years after the child passes from one family to another, fo hold
thab tho wsdoption iself is had would subject him to irreparable

“loss in respect of property and involve him in other dificulties
‘incident fo bhe ties he has formed as 2 member of the adopter’s
family. That arule which piakes an agreement to pay or the

payment of " such a consideration as thab in question invalidate the
adopbion itself ‘would strike at the mischie! more effectually than

(1) L.Ri, ¢ I, A, Latp, 14, (2) LILR., 22 Bom,, 199,
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one which only prohibits the grant of wvelisf in vespeet of tho
agraement or the payment, it would be idle to suppose, se long as
the sentiments of the people concarned remain what they are
It is abundantly clear from the evidence that in the community to
which the parlies belong such payments form the ruls, and the
contrary, the exception, And solong as thage men continue to be
moved by the desire for ths perpatuation of lineage by recourse to
the fiction of adoption, the payments will ot cease and the con-
goquences of the stricter rule would only be that the payments
would be made in secret, and that, when any litigation should ensue
with reference o the adoption, it would be attended by the produc-
tion of unfrue evidence, either on the part of persons denying pay-
monfts that have reaily taken place or on the part of those who
falsely seb up such payments. Why tho practice of paying money
is prevalent largely among these Chetties and is avowed is perbaps
nob difficult to understand. Their community is a most thriving
and prosperous compact little one in this Presidency. Its members
are able entarprising traders doing business in India and elsewhere.
It is a pride of their ecramuniby that there is in it none =0 poor as
to depend for his livelilhood on the charity of others. Every
male child is expected to become an earning man and this
expectafion is mostly realized. Consequently when a Chefty gives
away hig son in adopbion he is virtually contribubing to the wealth
of the family of the adopbive father. With fthe commercial
ingbinet implanted in him, a member of this community sees
nothing beinous in a practice which pr.evenbs the natural father
bezoming a loser by giving away his son. It must nob, however,
be supposed, that the position of the family into which the boy is
to pass, the character of his new parenfs and other considerations
bearing on the future welfare of the child are ignored, so as to
make the trangaction a purely mercenary affair as at firsh sight it
may sesin to be to a supsrficial critic of their institutions. Be thig
a3 it may, the view taken by the Judicial Committee in Bhasba
Rabidat Singh v. Indar Kunwar (1) in vegard to an improper
condition subject to which an adoption takes place ig in favour of
the conclusion that the validity of the adoption is unaffected by

the payment in question.

(1) L,L.R,, 16 Cale,, 556,
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The conelusion of the Subordinate Judge that the plaintiff iy
tha validly adopted son of the defendant must be held to be right
and it ig unnecessary o consider the argument that the defendant
ia egbopped from denying the plaintiff’s right as adopted son. '

Asp regards, also the other point raised, viz, whether the
property in which a share hag besn decreed to the plaintiff is the
gelf-acquired property of the defendant, the decision of tha.
Subordinate Judge is correet. The allegation of the defendant
tbat though his father had property yet the whole of it was given
away by him %0 a temple and no portion thereof passed to the
defendant is a story entbirely unsupported by trustworthy evidence. -
Tho testimony of the witnesses examined on bshalf of the plaintiff
proves that the defendant {rom hig infancy was a member of. a
joint trading family and gob on divigsion his share.

The appeal fails and is divmissed with couts,

SANKARAN NAIR, J.—I agree.

APPELLATE CIVIL.

Before Sir S, Subrahmanie dyyar, Oficiating Chisf Justice,
and My. Justice Boddam.

KRISHNASWAMI AYYANGAR (PLAINTIFF), APPELLANT,
U,
SIVASWAMI UDAYAR AMD orHERS {(DEFENDANTS),
RusroNbENTS.*

Religious Endownwnts et XX of 1863, s, T—Rules nunder— Bloction—Giving
vonstderation in volurn Joy vaoles, what amowunts to ~Payment by vandidale
of expenses lo volers who had wnderiaken lo vobe for him disgualifies candidate,

On generval principles, = well ay under rule 19 * of the rules framsd by ths
Lincal Government for the nonduet of elections under sechion 7 of the Religiots
Eadowmsnty Aol XX of 1863, a candidate can be beld to “ give considoration
in refurn for 4 vote” only when guch oconsidovation passes as the rvesult of
bargain,

* Appeal No. 154 of 1901 presenbed against the decree of G F.T. Powst,
Hsq., District Judge of Taujore, in Original Suit No. 5 of 1899,

1 Rule 19.—Any person proved to have given, directly or indirectly,
any valuable cansideration whatever, in return for « vote, shall be theteby
disquelified from being electeds



