
We ara of opiniOD fchafc fcbe present suit is nob barred under I h b ik a ik a ;̂
aeofeion 13 or geofcioa 43 of the Civil Procedure Oode.

The aopeal came on for final hearing in due course before tbibu - 
Subrahmjjnia Ayyar and Bensoo, J J „ ' when fche Courfc deiivered 
m e loiiowmg '

Ju dgm ent.— la  accordance wifcb' fehs decision of fcha Full 
Bench we safe aside bhe dacree of the Ooiarfca below and remand ^he 
appeal fco fche lower Appellate Coutfc for disposal according to law.
Goata in this Court will abide the result.
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APPELLA/rE GIVIL.

Before Mr, Justice Subrahmania Ayyar awi Mr. Justice Boddam.

O H IN N A M  B A JA M A N N A E  AND ANOTHER (D e f e n d a n t s  NOs, 1 i90S
a n d  3),- A p p e l l a n t s , Septembei

Ootobet
13,13 .

 ̂ T A D IK O N D A  R A M A O H E N D S A  BAO  a n d  a n o t h e r  (E ib st  
P l a in t if f  a n d  S e co n d  D bfeindant), R e s p o n d e n t s .*

Will, Gonstruction o f—'Labham,' meaning of-T m nsfer, o f  Prop&Hy Act IV  o f  
1882, s. 35 (b)—Exception not applicable where debt" noi iJie whole cmsid^ra- 
iion—Probate and AdminisWatim Act F o /188l, ss, 138, 130, VBl'>2nU^csf 
allowahle on demomirahpe legacies-jDmonsirative legatee, right of to rssofi 
io general assets.

The word ‘ Labham ’ is genstio and ooyex  ̂difierent kinds o! profit and in iia 
ordinary and oomprahensive sense raeaiw profit, gain or mcocne as oj>posed to the 
corpus yielding the same and iuclvides intereafc arid dividends and iacorae from 
irumoveable property, eapeoiailly where other portions of th 6 will "show such to 
liave been the intantion of tha fcsfstator.

The esoepfcion iu paraacaph (6) rvf aaotidii !35 of the Transfer of Propatty 
Aot will apply only -where the whole of the, oouHideration fpi the tianafet ia a 
debt dae by the transferor,

Tii0 cula that ia the case of demonsfcraCiva legacies, the legafcea is aafcitlad , to 
raaort to thfl general assets on failate of the soaroe iafceadad will not apply 
where there ate direotions to the poptrary by the testator.

’  Appeal No, 67 of 1904, pseseatad against the deotee of M .R.Ry. I. L .Nara- , 
yana Bao, SubocdinaSe Jadge of Kistna at MasuUpatara, in Qtigical Su.it.Kc>, 0  

of 1899.



OHINNaM UadeE Ae English Law» iatecijat is j âyable on demouatrativs legacies from
RiJA- fcha expiry at oae year from the ieatator’s death.

M&KNAB
t>. Mullins V. Smilh, (I Drawry & Smale’s Bep., 20 )̂, approved and followed.

Xĵ oikomd JlBaM4- Lord Landesbcvough V, Somerville, {19'Bb&v>, , apptovad aad followad.
Tlas game is the law in ladia and fehe abaenoa of a distinct pEovision in sootioas 

128, 130, and l3 l of the Probata and Mmialstratioa \ot with taspect to interest 
on such legacies does not imply an intention to di&allow interest in such oases.

This was a suii iDsfciiufced by fcha plaintiffs for the administration 
of fcha of one C. F. daosased agaiost tha flcafi defendant who
was the son of 0.  V, and defendants Noa. 2 and 3 who were the 
executors in possession of feha eafcate, and for payment to the plaiofciffs 
of legacies bequeathed to chem by C. V., and of legacies bo others 
of which they had obtained ttanafers.

G. V. who died in Sapfeember 1888, made hia laafe will and 
fcesfcament; in April 1887 and BubsaquenUy exacufcad no less than five 
oodieila.

By hia iaat will he direGbad among other things—

(1) That Es. 15,000 should be paid in cash to L. F.

(2) That Bs. 3,000 should be invested at infcei’est and the 
profits therefrom should be paid to A . h .  sister of the te&tator, the 
principal amount to be paid to her son V.B . on hia attaining 
his majority.

(3) That Ka. 500 should be given to each of the pla,inbiffB 
for feheir marriages.

The will provided that the remaining properties should be 
delivered to the first defendant on his attaining hie twentieth year.

The mode of paying the legaoiea is provided for by oodioil 4, 
the material portion of which is as follows :—■

'' Excluding the amountig payable bo Venkata Krisbnaya and 
Subba Lakshmi and for the abovementiiooed scholarship of Es. 5,000 
the money payable for the other items ^hall be debited against and 
discharged from the profits derived from the business or transac­
tions belouging bo ‘Veokd-ntia Garu and myself. But it shall not 
be out of the pnnoipal . . . .  This will shall be carried out 
until tbe boy attains big proper age, i.e., 20 years but not afterwards. 
The opinion of the members may be given effect to in all matters 
whenever necessary."

The plaiatiffs obtained an aseignment of the legacy bo L .V . ot 
Es. 15,000 in July 1898 tor Rs. 13,000 being made up of Ba. 12,000 
due to them by L.V. and Ks. 1,000 paid in cash,
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The plaintiffs also obfcained an aasigumanfc of the legacy to C hin k  a jj 
F.R. of Rs. 3,000 Tb=,s was also in July 1893 and was for a Maknab

consideration of Rs. 3,500. v.
Tadieon da-

Tae plaintiffs ia this suit claimed the full amouofc of (jheas C3HĵNI3H A
legacies with infeeresi; from tihe feioae fihey ware payable and the Eao. 
amounb with infcaresfc of tha Isgacies devised to them,

The Subot'iiiaatie Judge passed a praU-T\in u’y decree in favour 
of the plaintifls foi* the principal amotint of the aiiib legacies 
and also for interest; on the two legacies for Rg, 1,000 and Rs. 3,50^ 
froDO such feiaie as funds for paying the same were available, 
interest o q  all legacies from date of decree. Accounfcs w are 

directed to be taken of the profits available for payment of the

VOL. XXIX.] MADRAS SEBIBS. 15f'

The defendants preferred this appeal and a memorandum of 
objecfeiona was filed by the plaintiffs,

The principal questions involved in the appeal were, whether 
under aea'iion 135 (b) of the Transfer of Property Act, the plaintiffs 
Qouid recover on aoeount of the legacy to L.V. assigned to them 
only the aoaoaat actually paid with interesfc; wheisher the legacies 
were payable out of the profits of trade alone or out of interest and 
the incioma of immoveable properties a lso : whether the legacies 
were payable out of the general assets, and the fcime from which the 
plainbifia were entitled to interest.

P. Nagabhushanam tor appellants.

The Advocata-G-jneral (Hon. Mr. J. P. Wallis) and Br. 
S, Swaminadkan. for fii'st respondent.

Judgm ent.— The will and the codicils upon the construotion 
of which the quesiions raised in this ease depend are not very 
falioibously drawn, and the nucnbar of codicils which have auc- 
oeeded e.ioh other (five in numbeL*) add to the difficulty of construing 
them. A great deal of the judgmenli of the lower Court was 
devoted and much of Lhe arguJnenti on bahalf of the appellants 
w a a  dit'eufeed to the eoastrusbion of paragraphs 13 and 14 of the 
will. We think it unnaoessary to consider this matter as codicil 
No. 4 is sufficient for fcha diapoaal of the main question in the 
case. Too m^ttarlal part of it runs thus : "  Excluding the atnount, 
payable fco Venka'ia Krishaayagaru aod Subba Lakshmi, and for 
the abovemenbioned scholarship of Rs. 6,000, the mbney payabJs 
for the otbar items shall be debifcsd against and disoharged irom 
the profits derived from the business or tranaaciiions belonging to



Ghinnam  Venkannagaru and myaelf. Bafc ib shall not be oufc of the
A J V

m^b'n&k p r in c ip a l This will shall be carried  ou t until the boy atta ins hia 
T ad ik o n d a  age, i.e., tw e o ty  years but n ot afterwards. The o p in io n .

R am a - of the m em bera m ay be given  effecjb to in all m atters w h en ever
OHBNDBA '

r a o , n ecessary,

Tha oonfcentioa on bahalf of the plaiatilfa is, that the legacies' 
given by the testator other than the three espreasiy excluded in
the above passage, ware payable from the eniira inooma or prctifes
derived-from the asUta held jointly by the testator and his partner 
VeQkanaaga.ru, moveable or uncnoveable. The contention on 
bahalf of the defendaata is that) they are payable only out of profits 
realised up to the tioae the first defendant attained hia 20bh year 
(such) profits being exolusive of interest received as such upon the 
capital employed,in the business and also exoiuaive of the dividends 
of oartain mill shares held by tha partners as well as the inooma of 
tha immoveable property held by them jointly. The oonfiention 
on behalf of tha plaintiffs is , ' in our opiaioa, correct- As regards 
the defendant’s objaction ' that tha payments on account of the 
legacies are to cease as soon as the first defendant attains the age 
of twenty years, reliance is placed upon the clause “  this will shall 
be oarriad out until the boy attains his propar age, i a., twenty years 
but not afterwards.”  The argument of the Advocata*Ganaral 
that this paasaga means nothing more than that the executors were 
to oease to manage when tha fi.rat defendant attained twenty years 
is supporfeed by tha nexb following sanfcance which provides -for the 
Qxaoufeora ’ opinioQ being obtained even subsequent to that period. 
!Fattber, paragraphs 6, 7, 8 and 9 of the will also go strongly to 
support this argument on bahalf of tha plaintiffs ainoe they contain 
provisions for payments which, from their vary nature, might have 
to be made after the tirat defendant attained the age of twenty
years.

As I'agarda tha defendant’s other contention that the interest 
on tha capital, the divirlenda on tha shares and the income of the 
immoveable property should be excluded from the proHfca out of 
which tha lagaoies were bo be paid, ib is clearly opposed bo the 
ordinary meaning of the vernacular berm '' labham ” branslated 
ia the above Quotation as projfifes. It is a very generic exprdssion 
covering different kinds of profit or gain and that it included profit 
by way of interest in iho view of the testator himself in conneofcion 
with these fceafcaL&enfcary insbrumeats is clear from paragraphs 8 m d
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9 of fcbe will where he directs certain amounts to be laid out at CHinham

interest and uses the tarm “ labham ” in respect of the interest mI sna'r
thus? to accrue. The second paragraph of the fifth codicil equally

a • • X . TADIKONDAconnrma tnis view, in  the asntence in the event of hia eatrying R ama»
on a different trade, the profits or losses whereof shall also belong 
to him ,'’ the term uaad is “ labham ” and from the context it is 
impossible to doubt that it is used in its widest possible sense. It 
follows, therefore, that the term in question was nob intended to 
be used in the fourth codicil in any, but its ordinary and compre­
hensive sense of profit, gain or income as opposed to the corpus 
yielding the same.

The next point is as to the amount due to the plaintiffg in 
respect of the legacy transferred to them under Exhibit B. We 
are unable to accede to the view urged on behalf of the plaintiffs 
that the case is within the exception in paragraph (6) of section 135 
of the transfer of Property Act. No doubt one part of the con­
sideration for the transfer was a debt due by the transferor to the 
transferees, but the other part was cash paid. The words of the 
section " where it ia made to a creditor in payment of what is 
due to him ”  can only apply to cases where the entire consideration 
is the debt. To hold that the present case is within the words 
would in effect be varying the language materially and would 
make the clause run as if the words were “ in payment wholly or in 
part of what; ig due to him.”  In this view the plaintiffs wiil be 
entitled to reaeiva on this account only Es. 13,000 with interest 
thereon at tha rata of 12 per cent, per annum which rate, we think, 
should ba allowed as was done by the Subordinate Judge in regard 
to the amount olaimad under another assignmenfi having regard 
specially to tha fact that no iesa than twelve-thirteenths of the 
consideration was a debt due to the transferees.

The next point is whether tha plaintiffs are entitled to be 
paid out of tha general assebs of the taatatior in the event of the 
failure of the source from which they were directed to be paid by 
the testator, No doubt, in the case of demonstraiiva legacies, 
tha legatee is entitled to resort to the general assets on failure 
of the source intended, bat that rule is of course subject to any 
direotioh to the contrary by tha testator. It is oiir opinion, that 
fehere is Buch a direotioa in the present case, as tha will says, that 
they '* ahall not be paid out of the principal.” ' The vernacular 
tiarcn for prineipal (asalu) used here means in the eontext tha



C h in n  AM cornua of his estate. In other w ords the in te n tio n  of the testator 
MA.NNAR w a s that the source from w h ic h  the legacies were to be discharged 

w as the inooma of the estate and not any portion of the
tadikonda

R am a - iisself.
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CHENDEA
R a g . The last question ig as to the interest payable upon the legacies. 

In the view we have taken of the inapplicability of section 135 (&) 
of the Transfer of Property Act, the matter is only important as 
regard a the two legacies of Rs, 500 each payable to the plaintiffs. 
W e agree with the Advocate-General that they carry interest at 6 
per cent, per annum from fcha expiry of one year from the death of 
the testator, and it follows that this interest is payable out of the 
income or profits from which the principal amount of these legacies 
ia made payable, That, aooording to English law, domonstrativa 
legacies also carry interest from one year from the testator’s death 
is clear upon the authorities to which our attention has been drawn 
on behalf of the plaintiffs [see Mullins v. Smtth(l) Lord 
Londesborough v. Som^rmlle(2)]. We are unable to agree with the 
suggestion on behalf of the defendants that the Indian law ia 
different. Section 128 of the Indian Probate and Administration 
Act provides that the legatee ia entitled to the produce of a 
specific legacy and sections 130 and 131 entitle legatees to interest 
on general legacies. The absence of a distinct provision in regard 
to hhe payment of interest on demonstrative legaciea does not imply 
p,n intention to diisallow interest in such cases. Aa pointed out 
in Mullins v. Sm ithil) supra, in the matter of iafcerest, demonstrative 
legacies are to be viewed aa of the natara of general legacies. The 
total amount due, therefore, to the plaintiffs will be Es. 1,000 with 
interest at 6 per cent, per annum from the expiry of one year from 
the testator’s death till data of the lower Court's decree and Es. 
13,000 with interest at 12 per cent, par annum from the 16th July 
1898 till the date of the lov?er Oourt’a decree and the costs of 
the transfer, and Rs. 3,500 with interest at 12 per cant, per annum 
from the 1st July 1898 till the date of the lower Court’s decree 
and the costs of the ‘ transfer with 6 per cent, per annum upon Ba, 
17,500 and costs from the date of the lower Court’s decree tilJ the 
date of payment.

It is unnecessary, so far as this case is concerned, to direct any 
account to be filed as the amount which had accrued as profit and

(1) I Prewry & Bmale’s Eep. 204- (2) 39Boav. 390,



whioh was attached before judgraaati will alona mare than cover Chtonam 
these paymenfis. mannab

Iq modification, therefore, of the decree of the Subordinate Ta d ik o n d a  
Judge we pass a decree for this amount.

CHENDS4
Parties will pay and receive proportionate costs throughoufe, the 

memo, of objeetions included-
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APPELLATE CIVIL.

Before Sir S Subrahmania Ayyar, Officiating Ghief Im tics, and 
Mr. Justice Sankaran Nair.

MURUGAPPA GHETTI (D e p e n d a n t ), Ap p e l l a n t , i 905
Saptembar 7, 

Ootobar
NAGAPPA GH ETTI a n d  a n o t h e r  (P l a i i t̂ i p p s ), E b s p o n d e n t s .*

Hindu Law —Adoption—Eeceipi o f consideration by Natural father fo r  giving in 
adoption does not make the adoption invalid,

Whara ;i boy, beiag a fit subjaot for adoption in the Difctalia farm, is given 
andacoepbad, with the proper ceremonies for such adoption, by persona respect" 
ively oampetanfc to give and acoapfc him, ha acqairea the gfcatas of an adopted 
son. The receipt of money by the natural father in conaidaration of giving his 
son and the payment of such by the adoptive father, though illegal and opposed 
to public polioy, do not make the adoption invalid, as the gift and acoepfcanoe of 
the boy is a diafcinot transaction clearly separable from°the illegal agreement and 
payment. Such payment has not tha eSaot of oonvarting the adoption into an 
‘ affiliation by sale,’ a form now obsolete.

Manjaneef ‘puthiran is synonymous vfith Dafctaha son.

Bhasba RaHdat Singh v. Indar Kunwar, (I.L .R ., 16 Calc., 556), followed.

T h e  first plaintiff ok im iag  to be the adopted son of th'e defandanfc 
insbitutad this salt, impleading hia minor son as oo-plaintiff, for 
partition of the fam ily properties in tba hands of the defendant.
The defendant pleaded inter alia that the first plaintiff did not: 
acquire the sfcatus of an adopted son, as in considarafcion of a sum of 
Es. 6,150 paid to bha first plaintiff’s natural father, he was added 
as a Manjaneer into the defendant's family and that, as
BUch practice was opposed to public policy, the first plaintiff could

* Appeal No, 179 oE 1903, presented against the decree of M .R .Ey. W . Gopala 
Ohariar, Subordinate Judge of Madura (Jlast) in Original Bait |?o. ot 1-901,

14 M ad.-31


