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JUDGMENT.—We cannot acoede to the argument now urged KRISTNAM
before us that there was no order undsr section 282 of the Code of ED(::}?AYA
Civil Procedure againat the appellant, and thersfore no basis for & P‘%‘&:MA
declaratory suit under section 283 of the Cods of Civil Procedure. '
In accordance with the decision of the Full Bench we st aside the
decrse of the lower Appellate Court and remand the appeal for
disposal on the merits. Costis will abide and follow the result.

APPELLATE ClVIL ~-FULL BENCH.

Before Siy Arnold White, Chief Jusiice, Mr. Justice
Subrahmania dyyar and Mr. Justise Davies.

THRIKAIKAT MADATRIL RAMAN (PLAINTIFF), APPELLANT, 1905
v, March 20,
November 10.

THIRUTHIYIL KRISHNEN NAIR AND OTHERS (DEFENDANTS — et
Nos. 1 T086, 8, 10, 11, 12, 14 AND 17 70 27), RESPONDENTS.™

Civil Procedure Code— Aot XIV of 1882, s, 43 and 5. 18, expln. II— Suit on one
mortgage no bar to subsequent suit os another morigage of same propertys

A suit brought by A against B onan alleged mortgage, which was dismissed,
is no bar to another suit by A against B on another mortgage in respect of the
game properbies under sections 43 and 13 of the Cods of Civil Procedure.

Rangasami Pillai v. Krishna Pillat, (I.L.R., 92 Mad., 259) overruled.
Ramaswami Ayyar v. Vythingtha Ayyar, { I L.R., 26 Mad , 760, followed,
Veerana Pillai v Muthukumara Asary. (LL.R., 27 Mad., 102) followed,

THY facts and the question raised are fully set out (by Subrahmania
Ayyar and Benson, JJ.) in the following

ORDER OF REFERENCE TO A FULL BENCH.—Tha previous suif,
Original Suit No, 91 of 1895, was brought on an alleged mortgage
of 1860 by the plaintiff’s predscessor to the tarwad of the defend-
anky Nos. 1 to 13. That suit was dismissed on the ground thak
the mortgage sued on was not true. The present suit is brought

on a mortgage of 1854, The lower Courts hold that the present
" guitis barred both under section 13 and under section 43 of the

v

* Sacand Appeal No. 1059 of 1901, preeented against the decres of M.R, Ry,
K. Krishna Rau, Subordinate Jadge of Calicuf, in Appeal Suit No, 618 of 1900,
preseutel against the deoree of M.R.Ry. M Bvbu Rau, Diatrict Munasif of Qalicut,
in Original Suit No. 976 of 1899,

14 Mad.—20
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‘a}mfxumm Civil Proeedure Code and they -rely en -Rangaszmi Pillai v. Kvishna
Mé DATRIL Pillai(1). In Ramaswami Ayyar v. Vyihinatha Adyyar(2) the

BAaMAN ‘
P decigion in Rangasami Pillai v. Krishna Pillai(l) was regarded as
TRIYIL inconsistent with the decision of the Privy Council in dmanat Bibi

K'ﬁi?g“ v. Imdad Husain(3) and subsequent decisions of this Court. But
in a recent case in Pelpaya Bhattathiripad v. Thombu Nair(4) a
Division Bench stated that Rangasam: Pillai v. Erishna Pillai(1)
wag rightly daecided. The decision in Ramaswam: Ayyar v
Vythinathe Ayyar(2) was followed in Veerana Pillai v. Muthu-
kumara Asary(5). Tn this conflict of decisions we refer for the
decision of a Full Bench the following guestion:— '

Whether the praqenb sux., is barred under section 13 or 43,
Civil Procedure Code, or under both,

The cagse came on for hearing belore the Full Bench constituted
as above,

C. V. dnontakrishna Ayyar for P, R. Sundwm Aytllar for
appellant.

K. P. Govinda Yenon fof respondenté Nos. 17 a.nﬁ 19 to 22,
The Courb expragsed the following

OPINION, —The conbract on  which the plaintiff sued in the
present suit is disbinet from that on which hesued in Original Suif
Ne. 91 of 1895, 1In tho suit of 1895 the plaintiff included the whole
of tha claim which he was entitled to make in respect of tha alleged
cause of action on which ha sued (section 43). His claim in the
present suit on the mortgage of 1854 is nob n matber which might
and ought to have baen made a ground of attack in his previous
suit on the alleged mortgage of 1860 (section 13, explanation II).’

There is a strong body of a,uthbril;y to support this viaw,.
The law was exhaustively considered in Ramaswami Ayyar v. Vythi-
natha Ayyar(2). We agree with the decision in that easeand with
the decision in the later ease of Veerana Pillai v. Muthubumara
A sawy(ﬁ), which followed Ramaswami Ayyar v. Vythinatha dyyar2),

Having regard o the. current of suthority we do not think
the judgment in the case in Rangaswami Pillai v. Krishna Pillai(1)
can be treated as binding, '

(1) LL. Ry, 22 Mad., 259, {2) LL.B., 96 Mad,, 760.
@B} LL:R , 15.Calo., 800.  .(4) Bocond Appen) No. 446 of 1909 (u
(6] 1 LR, 97 Mad.. 108, ( nrewm'
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We ara of opinion that the present suit is not barred under TRBIKAIRAT
sechion 13 or section 43 of the Civil Procedure Code. M&fﬁi??
The avpeal came on for final hearing in due course before rm;,ﬁu
Subrabmunia Ayyar and Beuson, JJ., when the Court delivered _ TEIVIL

the following | | K%i?;gﬁ

JUDGMENT.—In aceordance with the decision of the Fall
Bench we set aside the decree of the Courts below and vemand the
appesal bo the lower Appellate Court for dispasal according fo law.
Costs in this Court will abide the result.

R

APPELLATE CIVIL.

Before My, Justice Subrahmania Ayyar and Ur. Justige Boddam:

CHINNAM RBAJAMANNAR AND ANoTHER (DEFENDANTS NoOs. 1 1906

AND 3), APPELLANTS, B"p"g:“he‘
v QOctober
s 13, 13,

'TADIKONDA RAMACHENDRA RAO AND ANOTHER (Frpsy -November.
PLAINTIFF AND SECOND DEFENDANT), RESPONDENTS. ¥

Will, construction of—'Labham,' meaning of-Transfer of Pro?erly dct IV of
1682, 8. 35 (b)— Ezoeption not appiicable where debt not the whols considera-
tion—Probate and Administration dct Vof 1881, ss. 123, 130, 131-Intdvcst’
allowable on domomsiralive legacies- Demanstratwe legaiee, rzght of tu rasart
i gtmaml assets.

The word ' Labham " is generic and ocoversdifierent kinds of profit and in its
ordinary and comprehensive sense means profit, gain or income ay opposed to the
corpus yielding the same and inclides interest and dividends apd income from
immoveable property, especially whers other portions of the will [show -such to
have heen.the intention of the testator. C '

The exogption iu parageaph (5) »f sootion 135 of the Transfer of Propstty
Aot will apply only where the whole of the. ocongideration for the transfer isa
debt dwae by the transferor,

The rule that in the case of devaonstrative legraies, the legatee is entitled . to’
resort to tha general assete on failure of the soutce intended will not apply
where there are direotions to the contrary by the testator.

o :Appeul No. 67 of 1904, presenied againgt the decree of M.R.Ry. I. L. Nara-
yana. Rao, Subscdinate Judge of Kistna at Masulipatam, in Qrigical Suit No, &
of 1689,



