
J u d g m e n t .— W e ca n n ot acoade to tha argam enb n ow  urged K eistnam  

before as that there was no order undar seotion 282 of the Oode of v:
Civil Procedure agaiosfc the appellant, and therefore no basis for a 
declaratory suit under sQction 283 of the Coda of Civil Procedure.
In accordance with the decision of the Full Bench we set aside the 
decree of the lower Appallafce Court and remand the appeal for 
disposal on the merits. Costs will abide and follow the result.
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APPELLATE CIVIL -PULL BENCH.

Before Sir Afnold White, Ghief Justice, Mr, Justice 
Subtahmania Ayyar and Mr. Justioe Davies.

TH RIK AIK AT M ADATH IL EAMAN (P l a in t if f ), Ap p e l l a n t ,
<0. Match 20.

Novembet lOi
T H IR U T H IY IL  K RISH N EN  N AIS an d  o t h e r s  (D e f e n d a n t s -------— -------

Nos. 1 TO 6, 8 ,1 0 ,1 1 ,1 2 , l i  AND 17 to  27), R e s p o n d e n t s .*

Givil Procedure Code^-Aot X IV  of 1882, s. 43 and s. 13, expln. I I — Suit on one 
mortgage no bar to subsequent suit on another mortgage of same pro^ertji,

k  suit brought by A against B ouan alleged mortgage, whioh was dismissed, 
is no bar to another suit by A against B on aaofchec mortgage in respect of the 
Bame properLies under aeofcions 43 and 13 of the Coda of Civil Procedure.

Rangasami Pillai v. Krishna Pillai, (I.L .R ., 22 Mad., -259) overruled.

Ramaswami Ayyar v. Vythinztha Ayyar, ( I L .E ., 26 Mad , 760, followed.

Veerana Pillai v Muthukumara Asary. (I.L .R ., 27 Mad., 102) followed.

T his facts and the question raised are fully aet out (by Subrahmania 
Ayyar and Banson, JJ.) in the following

Or d e r  o f  R b f b b e n o b  to a  F u l l  B e n c h .— The pravious suit,
Original Suit No, 91 of 1895, was brought on an alleged mortgage 
ol i860 by the plainti^f’a predaeaasor to the tarwad of the defend
ants Nos. 1 to 13. That suit was dismissed on the ground that 
the mortgage sued on was not true. The present suit is brought 
on a mortgage. of 1854. The lower Courts hold that the present 
suit is barred both under aection 13 and under section 43 of the

* Second Appeal No. 1059 of 1901, preeenfced ag>iin3t the decree of M.R, By. 
K. Krishna Rau, Subordinate Judge of Galioufc, in Appeal Suit No. 618 of 1900, 
pceaented against the deoree of M.R.Ry. M Bvbu Ban, Disteiot Mun^if of Qailiioû . 
iu Original Sait No, 976 of 1899.

li M ad.-aO



TSB’KAiKAT Civil Procedure Code and they rely on Rangasami Pillai v. Krishna 
PiZk«(l). In Ramamami A yyar  v. Vythinatha Ayyar{2) the 

. . % decision In Bangasami Pillai v. Krishna P illa iil) waa regarded as
ĤXB U*

TBifih inconsisfeeafc with the decision of the Privy Council in Amanat Bibi
V. Imdad Husain{d) and subsequent deoisiong of this Gourfc. But 
in a recent case in Pelpaya BhaUathiripad v. Thambu Nait{4:) a 
Division Bench stated that Bangasami Pillai v. Krishna P illai{l) 
was rightly decided. The decision in Bamaswami Ayyar v 
Vythinatha Ayyar(2) was followed in Veer ana Pillai v. Muthu- 
humara Asary{^). In this confliot of decisions we refer for the 
decision o f a Full Bench the following quesHon :—

Wliether the present suit is barred under aacbion 13 or 43. 
Civil Procedure Coda, or under both.

The case catne on for hearing before the Eall Bench constituted 
as above.

C. V. Anantakrishna Ayyar for P, R. Sundara Ayyar for 
appellant.

P. Qovinda Menon for reapondents Nos. 17 and 19 to 22,

The Oourt expressed the following

Op in io n . — The contract on which the plaintiff sued in the 
present suit is dlgbincfc from that on which he sued in Original Suit 
No. 91 of 1895. In the suit of 1895 the plaintiff included the whole 
of the claim which ho waa entitled to make in raspeot of the alleged 
cause of action on which he sued (section 43). His claim in the 
present suit on the mortgage of 1854 is not a matter which might 
and ought to have b^en made a ground of attack in hia previous 
auit on the alleged mortgage of 1860 (aaofcion 13, explanation II).

There is a strong body of authority to support this view, 
The law was exhaustively oonaidered in Ramamami A yyar v. Vythi
natha AyyariD. We agree with the decision in that oaao and with 
the decision in the later case of Veer ana Pillai v. MuthUhumifa 
Asary{6), which followed Bamaswami Ayyar v. Vythinatha Ayyar[2),

Having regard to the* current of authority we do not think 
the judgment in the case in Bangaswami Pillai v. Krishna Pillaiil) 
can be treated aa binding.
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{ 3 1 ,  lO.Oalc,, 800. M ) Bdoond .Appeal No, 446 of 1902 (uoxOTorted), 
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We ara of opiniOD fchafc fcbe present suit is nob barred under I h b ik a ik a ;̂
aeofeion 13 or geofcioa 43 of the Civil Procedure Oode.

The aopeal came on for final hearing in due course before tbibu - 
Subrahmjjnia Ayyar and Bensoo, J J „ ' when fche Courfc deiivered 
m e loiiowmg '

Ju dgm ent.— la  accordance wifcb' fehs decision of fcha Full 
Bench we safe aside bhe dacree of the Ooiarfca below and remand ^he 
appeal fco fche lower Appellate Coutfc for disposal according to law.
Goata in this Court will abide the result.

V5L,-‘-X X IX ] MADBAS SBRIES. 1S5

APPELLA/rE GIVIL.

Before Mr, Justice Subrahmania Ayyar awi Mr. Justice Boddam.

O H IN N A M  B A JA M A N N A E  AND ANOTHER (D e f e n d a n t s  NOs, 1 i90S
a n d  3),- A p p e l l a n t s , Septembei

Ootobet
13,13 .

 ̂ T A D IK O N D A  R A M A O H E N D S A  BAO  a n d  a n o t h e r  (E ib st  
P l a in t if f  a n d  S e co n d  D bfeindant), R e s p o n d e n t s .*

Will, Gonstruction o f—'Labham,' meaning of-T m nsfer, o f  Prop&Hy Act IV  o f  
1882, s. 35 (b)—Exception not applicable where debt" noi iJie whole cmsid^ra- 
iion—Probate and AdminisWatim Act F o /188l, ss, 138, 130, VBl'>2nU^csf 
allowahle on demomirahpe legacies-jDmonsirative legatee, right of to rssofi 
io general assets.

The word ‘ Labham ’ is genstio and ooyex  ̂difierent kinds o! profit and in iia 
ordinary and oomprahensive sense raeaiw profit, gain or mcocne as oj>posed to the 
corpus yielding the same and iuclvides intereafc arid dividends and iacorae from 
irumoveable property, eapeoiailly where other portions of th 6 will "show such to 
liave been the intantion of tha fcsfstator.

The esoepfcion iu paraacaph (6) rvf aaotidii !35 of the Transfer of Propatty 
Aot will apply only -where the whole of the, oouHideration fpi the tianafet ia a 
debt dae by the transferor,

Tii0 cula that ia the case of demonsfcraCiva legacies, the legafcea is aafcitlad , to 
raaort to thfl general assets on failate of the soaroe iafceadad will not apply 
where there ate direotions to the poptrary by the testator.

’  Appeal No, 67 of 1904, pseseatad against the deotee of M .R.Ry. I. L .Nara- , 
yana Bao, SubocdinaSe Jadge of Kistna at MasuUpatara, in Qtigical Su.it.Kc>, 0  

of 1899.


