
made previously by the plaintiff to feha dafeadanb. This the Y aela-
I^istrict Muusif has found to ba the fact but the Diabrict Judge has Verrk

ravarsad the dacrae of the Disbrict Munsif wibhouc cocaideriag the 
facta on bha gcjuad fchafc tha case is on all fours with Pothi Reddi v. GoRa .̂TD4
Velayudasivanil).

No Eacbs are found which ia our opinina m ik 3 tha case identical 
wibh Pot hi Riddi v Veliyihlasivanii). Wa tharefora set aside the 
decree of the Disbriob Judga and reiuand tha appeal bo bha lowar 
App=3llate Court for disposal according to law.

Costs will abide and follow tha eveub.
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APPELLATE CIVIL.

Befora Sir S. S j,brahmmid Ayyar, Officiating Qhief Justice, 
and- Mr. Justios Boddam.

1905
MANJAPPA B O I  (F i f t h  D e f e n d a n t ), AppisiiL^NT, Jaiy24.

V,

K aiSH M A Y Y A  (P l a in t if f ), R e s p o n d e n t *

Transfer o f  Property Act IV  0/ 1 3  ^2, 5 . 43 —Mortgagor acq_uit-mg the mortgaged 
’property cannot use the mortgage right as a shield c$gainat subseguen,t mortgages 
executed by himself.

The d'lotrina that a petaoa paying oS a mortg ig) oc pucohasiag tha mortgage 
pcoperty iu execution of a deorae on tha mortgaga aau 8et up such morfcgaga as 
a shield agsiinafc pnisna incumbra.Doara will not, on tha priooipla ambodied in  
saotioa 43 o£ tue Tcaaafer of Property Aot, apply whan tha person so payiog oc 
|)UcohaBiag i'̂  tha moctgigot himaalf. Tha eUaot of the paymaQC orpucchasa in 
suoh oAsaa m  as the moctg^got and those olaimiag undec him ara coooarned 
will ba simply to extinguish the moctgaga, and the fights of subaequaat iaouoa- 
brancorg will be determ ined aS' if suoh prior mortgage never ex isted .

S u it  by tha plaintiff to recover tha aoaount due an a mortgage 
'bond executed by the first defandanG in 1882 and assigned bo 
him by the niorbgagae in 1893. Dafendanbs Nos. i  to 4 ware 
undivided bcothera and tha first defendant was the manager. Tha

(1)1 L ,a ,. 30 Mad,, 94.
* Spoond Appeal No. 508 of 1903, presanfcod agiiasb the daocaa of L, G. Mooro. 

Esq., Disociod Judge of South Oauaca, in Appeal Suii; No. .303 of 1901, pragenfcad 
agiinat the deocee of M .B.Ry, T. 7 . Anantan Niiir, Distriot Munsif of Mangftloca 
in Otigiual Suit No. 25iJ of 1900.

14 Mad.— 15



Ma!‘̂ jappa gftjj defendan*; was ia p i 3-?es3ioa unler a mortgage execufced by Roi
V. defendants Nos. I ’to 4 in 1891.

KtnSHN-
o'SY^. The properties formiDjJ the subiact-matifief of iha suib were

mortgaged in 1877 by tha first defeadaoti to one Appayyd. On thafc 
mortgage a suit} was instituted and a decree for sale passed in 1879. 
The property was sold in 1H89 and waa purchased by one G'lnapa 
and waa ultimately purchasei by defendants Nos. 1 to 4 in 1891.

The fifth defand^nfc contended that; be was the assigneg of a 
purchaser on the footing of a rn jrtgage prior to that of the plaintiff. 
The sixt.h defendant held a mortgage on the same properties 
dated 1884.

The District Munsif passe:} a decree in favour of the plaintiff 
directing a sale of the mortgaged properties subject to the prior 
mortgage of 1877 and the rights under such mortgage. The fifth 
defendant appealed to the Diatrieb Court on the ground that the 
Munsif having decided that the mortgage of 1877 and all rights 
created under it were valid, ought not to have directed a sale of 
the property.

The Distrieii Judge dismissed the appeal. The fifth defendant 
preferred this second appeal.

K Narayana Rau for appellant.

K, P. Madhava Rau and A. Srinivasa Poi for respondent.

J u d g m e n t .— W e are unable to agree with the lower CaurfcB that 
the fifth defendant: had no locus standi if, as contended by him, he 
has any rig^tig as aggignee of the mortgage inberests purported 
to be oce'ited by exbibiCs IV  and Y. No doubt the mortgages
relied on by tha plaintiff and the fifth defendant ware axecufed
a:ter a decree had been obfeaioe.l against the mortgagor under a 
previous mortgage of 1877. No doubt also that a sale took place 
under that; deoree and tbe mortgaged property was purchased by 
the mortigagee at such sale, but the right acquired by such purchase
has eventually devolved upon the mortgagor. On the principle
embodied in section 43 of the Transfer of Property Act the mort
gagor cannot use this subsequently-acquired interest to invalidate 
his own mortgages to the plaiotiff or toe mortgages under exhibits 
lY  and Y  if they really created mortgage rights, and fcha fifth 
defendant as claiming through the mortgagor would be equally 
precluded from raising any question as to the validity of tbe 
plaintiff's mortgage. As the result of what has happened the 
sale of the morfcgai^ed property should be on tbe looting that the

l u  THE INDIAN LAW REPORTS. [VOL X X IX .
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K kibhn-
AYVA.

morfgBige of 1877 ia n ow  esiRfient} if the fifth (defendant; esfcablighes
ATany rights under exhibits lY  andV. „

The decree tberefora in direcbiog fchab bbe sale should be subjecli 
to the morcjage which, as s'laSad above, bad already ceased to esisb 
is ’.vroDg. The decree is thereforo seu asida and aha suit remanded 
to the Courti of First; InsUaca h r  fresh didpjsal after due enquiry 
iaco the alleged righcs of the sevaral claim viz., tha plainLilf 
and the fifth and sisfch defaodantg.

Cos's in this and ia the lower Appeliafee Ooarti will be provided 
for in the revised decree.

APPELLATE CIVIL.

Before Sir S, Subrahmania Ayyar, Offi<iiating Ghief Jusiice, 
and Mr. Justice Sankaran Nair,

KR ISH N A  AYYANGAR a n d  o t h e r s  ( P l a i n t i f f  a n d  

H i s  L e g a l  B e p r e s e n t a t i v e s ) ,  A p p e l l a n t s ,

V.

YENKATARAMA AYYANGAR a n d  a n o t h e r  (D e p e n d a n t s ) .  

R e s p o n d e n t s  *

1905
August
J8,29.

Hindu Law-Succession-Bandhus~Father'ssister’s daughter’s son entitled in 
preference to ■paternal grandfather’s sister’ s son.

It ia a cardinal ptinoiple of Hindu Law that tlie nearer line excludes the 
more remote and the groaud of distinction in favour of a party who is able to 
traoa hia dssceat wiob lea  ̂ incerventioa of femalea will act apply whece be 
oompetes with one of a nearer line. The father’s sister’s daughter’s son, being 
an atmabandhu. i« entitled to auocsed in preference to the paternal grandfalhet’ a 
Giater’s son— a piiirbandhu

Balusami Pandiihar v. Narayana Ran, (I.L.R., 20 Mad., 342), referred to.

Su it  by the pUintiff to  recover properties as the ueareafc reversioner 
of the last male bolder.

The fuctiB necessary for this report are set out in the judgmenti^

A' S. Balasubrahmania Ayyar for aecood to sixth appellants,

E, SivaramcL Ayyar for respondents.

’ Second iippeal No. 745 of 1903, presented Bgiinb the decree of M .E.Ry. 
S. Dorasami Ayyangar, Subordinate Judge of Tinne'welly iu Appeal Suit No. 
20S of 1902, presented against the decree of M.ti.By. M ,B. Namyanastitni Ayyar  ̂
District Munsif of AmbasanaudraiB, in Original Suit No. 601 of 1901.


