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made previously by the plaintiff &> the dafendant. This the YG-"E‘]‘JA'
District Munsif has found t1 be the fact bub the Distriet Jndge has VL‘FR‘:
ravergad the decras of the District Munsif withous considering the RAGAVAYYA

facts on the ground that the case is on all fours with Pothi Redd: v. Goamﬂm

Velayudasivan(l). Ranavys.
No facts ara found which in our opinion mik) the case identical
with Pothi Re:ddi v Velwyulasivan(l). Wa therefors set aside tha
deeres of the Disirict Judgs and remand the appsal to the lower
Appallate Court for disposal according to law,
Costig will abide and follow the evant.
APPELLATE CIVIL.
Before Sir S. Subrahmnia dyyar, Offiziating Chief Justise,
and Mr. Justice Boddam.
1905
MANJAPPA ROI (FirrH DEFENDANT), APPRLLANT, Jualy 24

.

KRISHNAYYA (PLAINTIFF), RESPONDENT.*

Transfer of Property dct IV of 132, 5. 43 —Morigagor acquiring the nortgaged
property cannot use the mortgage right as a shield against subseguent morigages
execuled by humself.

The dnetrine that a person paying off  mortgigs or pucchasing the morigage
property in execution of a decree on the mortgage can set up such mortgags as
a shield against puisne incumbravcsrs will not. on the principle embodied in
section 43 of the Teansfer of Property Aoct, apply when the person so payiog ot
purchasing ia the mortgagor himsalf. The effact of the paymens or purchase in
such oases so far as the mortgagor aad those claiming under him are concerned
will be simply to extinguish the mortgage, and the rights of subsequent incum-
brancers will be determined as if such prior mortgags never existed.

SuIT by the plaintiff to recover the amount due on a mortgage
bond executed by the first defendant in 1882 and assigned to
bhim by the mortgagee in 1893. Defendants Nos. I tic 4 were
uadivided btothera and the firat defendant was the maunager. The

(LI LR, 10 Mad,, 94, .
* groond Appeal No. 508 of 19083, presonted against the decres of i, G, Mootzo,
Hsq.. Discriot Judge of South Cauara, in Appeal Suit No. 303 of 1901, presented
agunst the deorée of MR.Ry. T. V. Anantan Nair, Distriot Munsif of Mangalote
in Qriginal Buit Na. 252 of 1900,

14 Mad,~15
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fifth defendan was in porisession unier a mortznge executed by
defendants Nos. 1'to 4 in 16891. )

The properties forming tihe subjsct-matter of the sait were
mortgaged in 1877 by the first defendant t0 one Appayys. On that
mortgage a suit was instituted and a decree for sale passed im 1879.
The property wasa sold in 1889 and was purchased by cue Ganpapa
and was ultimately purchasel by defendants Nos. 1 to 4 in 1891.

The fifth dsfendant contended that he was the assignes of a
purchaser on the facting of a martgage prior to that of the plaintiff.

The sixth defendant held a mortgage on the same properties
dated 1884.

The Distriet Mansif passel a decree in favour of the plaintiff
directing a sale of the mortgaged properties subject to the prior
mortgage of 1877 and the rights under such mortgage. The fifth
defendant appealed to the District Court on the ground that the
Muunsif having decided that the morbgage of 1877 and all rights
created under it were valid, ought not to have directed a sale of
the property.

The District Judge dismissed the appeal. The fifth defendan$
preferred this second appeal.

£ Narayana Rau for appellant.

K', P. Madhava Rowu and 4. Srinivasa Poi for respondent.

JUDGMENT.—We are unable to agree with the lower Courts thab
the fiith defeadant had no locus standi if, a8 contended by him, be
hag any rignts as asaignee of the mortgage interests purported
to bs created by exhibits IV and V. No doubt the mortgages
relied oa by tha plaintiff and the fifth defendant were exscuted
alter a decree had besn obtaivel against the mortgagor under a
previous mortgage of 1877, No doubt also that a sale took place
under that decree and the wmorbgagel property was purchased by
ths mortgagee at such sale, but the right acquired by such purchase
has eventually devolved upon the mortgagor. Oa the prineiple
embodied in section 43 of the Transfer of Property Act the mort-
gagor capnot use this subsequently-acquired interest to invalidate
his own mortgagas to the plaintiff or tne mortgages under exhibits
IV and V if they really created mortigage rights, and the fifth
defendsnt as claiming throngh the mortgagor would be egually
precluded from raising any question as to the validity of the
plaintiff’a mortgage. As the result of what has happensd the
gale of the mortgaged property shonld bs on the footing that the
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mortgage of 1877 is now existent if the fifth defendant esbabliches
any rights under exhilite IV and V.

The dscrse thevefors in directing that the sale shonld be subjees
tn the mortgage which, assiazsd above, had already ceased 0 exist
is wrong. The decrae 18 therefors ses asids and she suit remanded
to the Court of F.urss Instance for fresh disposal after dus snguiry
into the alleged righus of the several elaim:nis, viz., the plainsiff
and the fifth and sixth defondants. .

Costs in this andin the lower Appellate Court will be provided
for in the revised decree.

APPELLATE CIVIL.

Before Sir 8. Subrahmania Ayyar, Offisiating Chief Justice,
and My, Justice Sankaran Nair.

KRISHNA AYYANGAR AND oTHERS (PLAINTIFE AND
Hi1s LEGAL REPRESENTATIVES), APPELLANTS,
V.
VENEATARAMA AYYANGAR AND aANOTHER (DEFENDANTS),
RESPONDENTS.®

Hindu Law-Succession-Band hus~ Father’ssisler’s daughter’s son enfifled in
preference to pateynal grandfather’s sisler’s son.

It jsa cardinal principle of Hindu Law that the nearer line excludes the
more remote and the ground of distinction in favour of & party who is able to
srace his dascent with less ianservention of fewales will not apply where he
competes with one of a nearer line, The father’s sister’s danghter’s son, being
an otmabandhu. is entitled to succeed in preference to the paternal grandfather’s
sister's son~—a pilirbandhu

Balusami Pandithar v. Narayane Rau, (LL.R., 20 Mad., 342), referred to.

SurT by the plaintiff to recover properties as the nearest reversioner
of the last male bolder.

The facts necessary for this report are set out in the judgment. .

4. 8. Balasubrahmania dyyar for second to sizth appellants,

R. Sivarama dyyar {or respondents.

* Becond sppeal No, 745 of 1908, presented sgaint the decree of M.R.Ry.
8. Dorasami Aygangar, Subordinate Judge of Tinnevelly in Appezl Buit No.
203 of 1902, presented against the decree of M.R. Ry. M,R. Narayanassmi Ayyar,
District Munaif of Ambasarcudram, in Original 8uit No. 601 of 190L.
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