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APPELLATE CIVIL.
Before Mr. Justice Boddam and Mr. Justice Sankaran Naiy.

YARLAGADDA VEERA RAGAVAYYA anv 0TrERS {(PLAINTIFFS),
APPELLANTS,
V.

GORANTLA RAMAYYA (DEFENDANT , RESPONDENT.*

Promissory Note—Promissory note cn account of pre-existinglran— Action main-
tainable on original consideration, even if note unstamped and inadmissibie.

Where a bill oe note is nat itself the original contract but is executed on
account of @ pre-sxisting independent obligation complete in itself, an action on
the original obligation is maintainable without regard to such hill or note if
it is not paid at maturity. provided the party taking the bill or wnote bas done
pothing with it which would render the debtor liable on it to third parties; and
the inad misgibility in evidence from any cause of such bill or note will not afizct
the maintainability of the suit.

It will be otherwise if the original cause of action is the bill or note itself.
Sheikh dkbar v. Sheik Khan, (I.L.R., 7 Cale,, 256}, followed.
Pothi Reddi v. Velayudesivan, (1.L.R., 10 Mad., 94), distinguished.

SvuIT by the plaintiffs to recover with interest money lent to the
defendant. The plaintiffs alleged that the delendant came fio them
on a certain morning and borrowed Rs. 400, premising to execute
a promissory note for the amount in the evening ; that he came
in the evening and executed an unstamped promissory note,
representing that no stamp was available. The plaintiffs sued for
the recovery with interest of this amount and the amount due
on another 'promissory note executed by the defendant, The
defendant denied the plaintiffs’ claim.

The District Muusif passed a decree for the first loan of Rs. 400
with interest and disallowed the second item of the plaintiffs’ elaim.

On appeal by the defendant, the Distriet Judge held that the
case wus on all fours with Pothi Reddi v. Vetayudasivan (1) and
dismissed the plaintiffs’' suit.

® Seoond Appeal No, 445 of 1903, presented against the decree of J, H.
Rnbertson, Beq., District Judge of Kistoa, in Appeal Suit No. 553 ot 1902,
presented against the decree of M.R.Ry. V., Coopooswami Ayyar, Distriot Munsif
of Bapafla, 1n Oviginal Buit No. 112 of 1901,

(1) I L, R., 10 Mad,, 84.
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Plaintiffs preferrad this second appeal.

E. Jegannaiha Ayyar for V. Krishnaswami Ayyor and
K. Haiamukunda Ayyar for appellants.

V. Visvanadha Sastri for respondent,

JUDGMENT. —The Distries Judga has not fully appreciated the

law or the facets iu this case.

The plaintiff aued on tha original contraet entered into between
the plaintiff and the deloudant alleging that the promissory note
{(which was nob sdmissible in evidence for wans of s sbawp) did
nat consbitute the contract between the parties.

The law i3 clearly laid down by Garh, C. 1., in Sheikh Akbar
v. Sheilkh Khan (1) with which we entirely agree He says at
page 259 :— ' When a causa of action for monay his ores complate
“ in itself, whether for goods sold, or for money lent, or for any
“ othar elaim, and the dasbtor then gives a bill or ncte to the
" greditor for pavment of the money ab a future time, the creditor,
““if the bill or note iz not piid at maturity, may, always as a rule,
“aue for the original consideration, provided that he has not
‘endorsed or lost or parted with the bill or note, under such
* pircum stances ag to make the dubtor liable upon it to some third
*“ person. In such cases the bill or note is said to be taken by the
** sreditor on account of the debt, and if it is not paid at maturity,
* ghe ereditor may disvegard the bill or note and sue for tha original

‘consideration . . . . bubt whan the original cause of action
¢'is the bill or npote itself and does not exist independently of i}

“

+ + .+ . berathere iz no causs of aation for monev lent or
* otherwise than upon the note itself, bacause the deposit is made
*upon the tsrms contained in the note, and no other.” In Pothi
Reddi v. Velayudasivan (2), the plaiutiff sought to prove the promise
eontained in the promissory note, viz, to pay at s subsequent
named dalie, because if he had sued on tha original consideration
his suit would have been barred by the Statute of Limitation. e
was therefore bound fo rely upon the conkrach contained in the
note and could s1e on ro other.

In this case the plaintiff’s cuseis that there was s completed
conbract between himsalf and the defendant independent of tha
promiggory note and bthat the unsfamped nota was not itaslf the
conbrach but w3 wmerely racsived by him on aceount of the lonn

(1} LL.R., 7 Oule., 256. (21 T.I,R,, 10 Mad,, 94.
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made previously by the plaintiff &> the dafendant. This the YG-"E‘]‘JA'
District Munsif has found t1 be the fact bub the Distriet Jndge has VL‘FR‘:
ravergad the decras of the District Munsif withous considering the RAGAVAYYA

facts on the ground that the case is on all fours with Pothi Redd: v. Goamﬂm

Velayudasivan(l). Ranavys.
No facts ara found which in our opinion mik) the case identical
with Pothi Re:ddi v Velwyulasivan(l). Wa therefors set aside tha
deeres of the Disirict Judgs and remand the appsal to the lower
Appallate Court for disposal according to law,
Costig will abide and follow the evant.
APPELLATE CIVIL.
Before Sir S. Subrahmnia dyyar, Offiziating Chief Justise,
and Mr. Justice Boddam.
1905
MANJAPPA ROI (FirrH DEFENDANT), APPRLLANT, Jualy 24

.

KRISHNAYYA (PLAINTIFF), RESPONDENT.*

Transfer of Property dct IV of 132, 5. 43 —Morigagor acquiring the nortgaged
property cannot use the mortgage right as a shield against subseguent morigages
execuled by humself.

The dnetrine that a person paying off  mortgigs or pucchasing the morigage
property in execution of a decree on the mortgage can set up such mortgags as
a shield against puisne incumbravcsrs will not. on the principle embodied in
section 43 of the Teansfer of Property Aoct, apply when the person so payiog ot
purchasing ia the mortgagor himsalf. The effact of the paymens or purchase in
such oases so far as the mortgagor aad those claiming under him are concerned
will be simply to extinguish the mortgage, and the rights of subsequent incum-
brancers will be determined as if such prior mortgags never existed.

SuIT by the plaintiff to recover the amount due on a mortgage
bond executed by the first defendant in 1882 and assigned to
bhim by the mortgagee in 1893. Defendants Nos. I tic 4 were
uadivided btothera and the firat defendant was the maunager. The

(LI LR, 10 Mad,, 94, .
* groond Appeal No. 508 of 19083, presonted against the decres of i, G, Mootzo,
Hsq.. Discriot Judge of South Cauara, in Appeal Suit No. 303 of 1901, presented
agunst the deorée of MR.Ry. T. V. Anantan Nair, Distriot Munsif of Mangalote
in Qriginal Buit Na. 252 of 1900,

14 Mad,~15



