
APPELLATE ClYIL.

Before Mr. Justice IBoddam and Mr. Justice Sonkriran Naif.'

YARLAGADD A VEERA BAGAVAYYA a n d  o t h e r s  (P l a i n t i f f s ), isos

A p p e l l a k t s ,

V .

GORANTLA RAM AY Y A (D e f e n d a n t  , R e s p o n d e n t .*

Promissory Note— Prami&sory note cn account pJ pre-existinglran—Action main~ 
tainable on original consideration, even i j  note umtam fed and inadmissible.

Where a bill oc note is nnt itself the original contract but is eseeutfd on 
account of a pre-existing iadeperidenl: obligi,tiaQ complete in itself, an action on 
the original obligation iB maintainable without regard to bucIi bill or note i£ 
it ig not paid at maturity, provided the party taking the bill or Bote has done 
nothing with it which would render the debtor liable on it to third parties; and 
the inadmissibility in evidence from any cause of tuch bill or note will not afisct 
the maintaiii<ibility of the suit.

It vsrill be otherwise if the original cause of action is the bill or note itself.

Sheikh Akbar v. Sheik Khan, (I.L .R ., 7 Calc., 256), followed.

PoihiReddi v. (I.L .R ,, 10 Mad., 94), distingaisbed.

Su it  by the plaintiffs to recover with interest money lent to fcbe 
defendant. The plaintiffs alleged that the defeDdant came to them 
on a certain morning and borrowed Es. 400, premising to execute 
a promissory note for the amount in the evening ; that he came 
in the evening and executed an unstamped promissory note, 
represantiog that no stamp was available. The plaintiffs sued for 
the recovery with interest of this amount and the amouns due 
on another proaaisBory note executed by the defeadant. The
defendant denied cha plaintiffs’ claim.

The District Munsif passed a decree for the first loan of Es. 400 
■with interest and disallowed tbe second item of tbe plaintiffs' claim.

On appeal by the defendant, tbe District Judge held that the 
case was on all fours with Poihi Beddi v. VeLayudasivan (1) and 
dismissed the plaintiffs' suit.

* Seoond Appeal No, 4.15 of 1908. presented against the decree of J, H, 
R'lbertaon, District Judge of Kistaa, in Appeal Suit No. 553 of 3902,
preeentad against the decree of M .K.Ry. V. CoopooBwami Ayyar, Distriot Munsif 
of Bapafcla, in Original Bait Fo. 112 of 1901.

(1) I L. E., ]Q Mad., 94.
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Y 4KT-.A. Plaiotiffa preferred this second appeal,
oadd^

R^GAV^YYt Ayyar  for V. Kfishnauuami Aijyar  and
V. K. Balaviukunda Ayyar for appellaats.

Gobantga
RAMs.?tA. Y Visvanadha Sastri for respondent,

•lUDGMENT.—Tbe Diatricti ,7udga has nob fully appreciated the 
law or tha facfea ia fchia casa.

The plaintiff Rued on fcha original oonlirac!; entered into befcwef n 
the plaintiff and the defacidant alleging that the promissory ao|,e 
(whichi was not ‘idmiasibla in avi'^enoe for want of a sfcatnp) did 
nob cousbiiiube the cot:hraol} between the parfciea.

The law is clearly laid down by Gar h, C. J., in Sheilch Akbar 
V. Shaikh Khan (1) with which we entirely agrt/e Ha aaya at 
i5iga 259 “  Whea a cause of aotion for money his occe complete

in ib^alf, whether for fjooda sold, or for money lent, or for any 
oth^r claim, and the debtor then giv^a a bill or note to the 

“ creditor for payment of the money at a future time, the creditor, 
if the hill or note is not piid at maturity, may, always as a rule, 

“  sue for the ori3iaal oonsiderafcion, provided that he has not 
"  endorsed or lost or parted witih the bill or note, under such 
“ circumstances as to make the ddbfeor liable upon it to soma third 

person. In such oaae^ the bill or note is said to be taken by the 
“  creditor on account of the debt, and if it is not paid at maturity, 
“  the creditor may disregard the bill or note and sue for the original 
“ coaaideration , . , . bat whan the original causa of action
f' is the bill or note itaelf and does not exist independently of it 
“  . . . .  here fchara ig no cause of action for money lent ox

otherwise than upon the note itself, because tbe deposit is made 
"upon the terms contained in the note, and no other, ” In Pothi 
R^ddi V. Velayudasivan (2), the plaintiff sought to prove the promise 
contained in the promissory note, v iz , to pay at a subsequent 
named date, because if ha had sued on the original oonaiderafcioa 
his suit would have been barred by the Statute of Limitation. He 
was therefore hound to rely up^n the oontract contained in the 
oofce and could sae on no other.

In this case the plaintiff’  ̂ 0 =1=19 ia that there was a completed 
■contract between himself and the defendant independent of th'i 
proraipgory note and that the uaatnmpad note was not itself the 
confcraefc but w 13 merely received by him on account of fcha Iona
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made previously by the plaintiff to feha dafeadanb. This the Y aela-
I^istrict Muusif has found to ba the fact but the Diabrict Judge has Verrk

ravarsad the dacrae of the Disbrict Munsif wibhouc cocaideriag the 
facta on bha gcjuad fchafc tha case is on all fours with Pothi Reddi v. GoRa .̂TD4
Velayudasivanil).

No Eacbs are found which ia our opinina m ik 3 tha case identical 
wibh Pot hi Riddi v Veliyihlasivanii). Wa tharefora set aside the 
decree of the Disbriob Judga and reiuand tha appeal bo bha lowar 
App=3llate Court for disposal according to law.

Costs will abide and follow tha eveub.
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APPELLATE CIVIL.

Befora Sir S. S j,brahmmid Ayyar, Officiating Qhief Justice, 
and- Mr. Justios Boddam.

1905
MANJAPPA B O I  (F i f t h  D e f e n d a n t ), AppisiiL^NT, Jaiy24.

V,

K aiSH M A Y Y A  (P l a in t if f ), R e s p o n d e n t *

Transfer o f  Property Act IV  0/ 1 3  ^2, 5 . 43 —Mortgagor acq_uit-mg the mortgaged 
’property cannot use the mortgage right as a shield c$gainat subseguen,t mortgages 
executed by himself.

The d'lotrina that a petaoa paying oS a mortg ig) oc pucohasiag tha mortgage 
pcoperty iu execution of a deorae on tha mortgaga aau 8et up such morfcgaga as 
a shield agsiinafc pnisna incumbra.Doara will not, on tha priooipla ambodied in  
saotioa 43 o£ tue Tcaaafer of Property Aot, apply whan tha person so payiog oc 
|)UcohaBiag i'̂  tha moctgigot himaalf. Tha eUaot of the paymaQC orpucchasa in 
suoh oAsaa m  as the moctg^got and those olaimiag undec him ara coooarned 
will ba simply to extinguish the moctgaga, and the fights of subaequaat iaouoa- 
brancorg will be determ ined aS' if suoh prior mortgage never ex isted .

S u it  by tha plaintiff to recover tha aoaount due an a mortgage 
'bond executed by the first defandanG in 1882 and assigned bo 
him by the niorbgagae in 1893. Dafendanbs Nos. i  to 4 ware 
undivided bcothera and tha first defendant was the manager. Tha

(1)1 L ,a ,. 30 Mad,, 94.
* Spoond Appeal No. 508 of 1903, presanfcod agiiasb the daocaa of L, G. Mooro. 

Esq., Disociod Judge of South Oauaca, in Appeal Suii; No. .303 of 1901, pragenfcad 
agiinat the deocee of M .B.Ry, T. 7 . Anantan Niiir, Distriot Munsif of Mangftloca 
in Otigiual Suit No. 25iJ of 1900.

14 Mad.— 15


