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APPELLATE CRIMINAL.

Before Sir S, Subrahmania dyyar, Officiating Chief Justice,
Mr, Justice Boddam and Mr. Justice Sankaran Nair.

EMPEROR
.
CHELLAN AND OTHERS.*

Criminal Procedure OCode—Act V of 1898, s. 807T—Procedure of High Court o
reference undor—- ‘Opinion ' of jury, what is.

Where the Bessions Judge disagresing with the jury, refers a case to the
High Court under section 307 of the Code of Qriminal Procedure, the High Court
is to form ite own opinion on the evidones. The * opinion ’ of the jury in section
307 of ths Coude of Criminal Procedure is the conolusion of the jury, and not the
roasons on which that conclusion is based,

Per Bir BUBRAHMANIA AYYAR, Officiating Chicf Justice, and BODDAM, J. In
tafersnces under section 307 of the Code of Criminal Procedure, although it may
be expedient to have befors the Court the reasons of the jury for the view takenm
by them, when any have been given, the circamstance that no such reasons have
beeu ageertained does not warrant this Court to decline o go into the svidencs
and to arrive at its owp judgment, after giving due weight to the views "faken by
the Judge and the jury as to the guilt or innocence of the accused.

THI1S was & reference by the Sessions Judge of Salem under
gection 307 of the Code of Criminal Procedurs. The letter of
refarence is as follows ;—

The jury return an unanimous verdict that accused Nos. 1 to
4 sre guilty and the others sre not. I agres in and accept the
verdiet in so far as accused Nos, 1 to 4 are held o be guilty and
in so far as the eighth aceused is held to be not guilty. As regavds
the eighth accused in addition to the fact that bhis village wasg
not named, there may be a doubt as to the possession of the item
of cloth by him, and there is the circumstance that prosecution
thirteenth witness admits that hig niece was taken away by this
accuged's son from which it may be suspected that he has been
identified owing to some enmity. In his case also, therefore, I
do not want to differ from the jury, and respecting their opinion,
I aceopt it, But I regret that, as regards accused Nos. 5,6 and 7,
I cannot agres with them, The same witneszes that speak
about aceused Nos. 1 to 4 speak aboubthese accused also. In fach

® Oriminal  Beference No. 7 of 1905 made by 8. UCopalacbariar, Esg,,
Sessions Judge of Salem Division, in Calendar Case No, 65 of 1905,
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the filth and seventh accused are identified by no less than five
witnsgses while the sizth is identified by at least three. The
village of accused Nos. 5 and 6 has been named in all the com-
plainte and i3 close fo thab of accused Nos. 1 to 4 and to the
gcene of ogsurrence. Iven bearing in mind bhe fact that no prop-
ovby was found with fifth accused and even doubting the possession
of the mull by the sixth accused, I see no reasonable grounds for
differentiatiog the case of accused Nos. 5 and 6 {rom that of
acoused Nos. 1 o 4, in so far as the direct evidence goes, except
that these were arrested not that very night bub subseguently.
Thiz difference oughi nofito ecount for much., As regards the
soventh accused, his own village is no doubt at some distance,
but he appoars to have no settled abode and he admits having
come near the placa some days afterwards and further admits
being in possession of one of theitems which he has not proved to
belong to him, and which upon the evidence of prosecution fourth
witness I hold to be stalen property. There is no particular reason
for {oisting on him the female’s cloth only of the two items. Hor
these reasons I feel bound to refer to the High Court the cage of
aceused Nos. 5, 6 and 7 who will be on remand till final orders
are pagged.

I acquit oighth accused and direct his release. I sentence
sach of aceused Nos. 1, 2,3 and 4 to six years’ rigorous imprison-
ment. Prosscution witnesses Nos. 1 to 7 were not stray travellsrs.
They were returning {rom their place of business, and, if robbersy
are to waylay such persons, trade will be paralyzed and greab
discomfort and uneasiness to fthe villagers will be caused., I
therefora sentenco them for a year in excess of what I used to do
in ordinary dacoiby cages.

I have to add that the seventh accused has been previoualy
genbenced o threa monbhs’ rigorous imprisooment by the Second-
clags Magistrate of Pennagaram on 19th Ootober 1904 for offences
under sections 457 and 380 of the lndian Penal Code in Calendar
Urgo No. 153 of 1904.

The referance was heard before Davies and Benson, JJ., along
with the appeal by the accused Nos. 1 to 4, whom the Sessions
Judge, agresing with fhe jury, bad conviecbed.

The Public Prosecutor in support of the reference,

BENSON, J.—Tlrle appellants are the first four accused in
Sessions Cese No. 65 of 1905. They have bees found guilby by
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a jury op legal ovidence and I ean find no misdirection in the
Judge's charge to the jury.

The jury hag acquitted four other persons, who were charged
with accused Nos, 1 to 4. The Sessions Judge has accepted the
verdiet in the case of the eighth accused for reasons stated by
him, but he has referred the case of the fifth, sixth and seventh
accused for the ovders of this Courf under section 307 of the
Criminal Procedure Code, as he disagreed with the finding of the
jury that they were not guilty. The Sessions Judge states that
bs is of opinion that these three accused are guilty of dacoity and
has recorded the grounds of his opinion as required by law.

1t is therefore necessary for us now fto consider the entire
ovidence and, after giving due weight to the opinions of the
Sessions Judge and the jury, to either conviet or acquit thesa
aceused,

[His Liordship then proceeded to discuss the evidence, ]

In this state of the evidencs, I agree with the Sessions Judge
that the guilt of aceused Nos. 5 6 and 7 is established heyond
reasonable doubt. There is no record of the reasom or reasons
why the jury was of opinion that they were not guilty. The law
does nobt vequire them fto give reasons, nor does it empower the
Judge to ask them their reasons, though he is empowered fo
question them in order to ascertain whab their actual verdict is,
and it ia also open 6o the jury fio sbabe their reasons if they desire
to do so. In many cases thay do bhis.

It has always, so far as my experience goes, been bhe invari-
able practice of thiz Court to aceept a reference like fhe present
under section 307 and to deal with the evidence against the
accused, treating the so-called verdict of the jury as their
‘opinion’ vreferred to inm this section. I have examined the
recorde of all the cases referred under section 307 during the past
three vyears. Their number is 73 1 find that in 22 of these the
" rosgons for the verdict of the jury have heen recorded or are
vofarred to by the Judge in his letter of reference. But in the
remaining 51 cases, there i8 no record of the reasens, and no
referenca thereto by the Judge. There is nothing but the bare
verdiet, yet in not ome of bhess cases did the High Court eall on
the Judge to ascerbain the reasons of the jury or refuse to deal
with the reference owing bto the absence of such reasons. In all
these cases the High Court dealt with the reference on the merits
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and acquitted or conmvicted the accused. Every Judge now in tho
High Court and also the Chief Justice, who is on leave and Sir
Bhashyam Ayyangar and Russel, JJ. (now retired) took part in
one or more of these cases. I am of opinion thal the practice is
corrach.

When the Judge resolves to act under section 307 he is
required by law not to record any verdict eibher of acquibbal
or convietion. The so-called 'verdist’ does not bind him. It
becomes for all legal purposes a mere opinion, and this, I take it,
is what section 307 refers to whea i speaks of the ‘opinion’ of
the jury. In the prasent caso I fhink that their ‘opinion™ that
the fifth, sixth and seventh accused are not guilty is wrong. I
would conviet each of these accused Chellan (son of Mari), Karuran,
and Venkatraman, and pass en them btho samo senbence as  thab
passed on the accusad Nos. 1 to 4 whom the jury found guilty
viz, 8iX years’ rigorous imprisonment.

Davius, J.—I agree with my learned cc-)llea.gue that this
appoeal (Criminal Appeal No. 319 of 1905) should be dizmissed.

In this case the jury have unanimously found four out of the
pight persons, charged with dacoity, guilty, and the appeal of fthese
porgons has heen dismissed by us. The jury found tho others,
viz,, four parsons not guilby of the dacoiby.

The Sessions Judge agreed with the jury that oune of these
four persons was nob guilty, bub he has dissented from bhair
vordiet in roagard to bthe three other men and referred their easas
under socbion 307 of the Code of Criminal Procedure, for our
decigion.

Our duly uader elause 3 of thab section is not only to con-
aider the aentire evidence, but alse to give due weight to bthe
opinions of the Sessions Julge and of the jury. The opinions of
the jury cannot mean their verdich, for that is not a mere opinion
nor ig it sbyled as such as the opinions of asgessors are. The
vordict is a final judgnonbt by the jury ag to the guilt or otherwise
of the persons chargad before them, and it is binding on the Judge,
while ‘opinions’ are nab so. Bosides, it is obvious from the pro-
vigsions of the Code thal the opinions of the jury reforred to in
clnuse (3) of section 307 are to ba on the same par as thosge of the
Judge, thab is, opinions given after the verdich, for the jury are not
sunabled to pass opinions bhefore their verdich, It is nob until after
the verdict is deliversd and the Judge disapproves of it, that tha
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jury’s opinions are required for submission to this Court to be
songidered along with the Judge's opiniona.

Now, the opinions of the jury in this ease are not befors us,
Apparently the Judge has not taken them, it may be, because no
pxpress provision is made to that end. But the lsgislature in
directing that this Court should duly weigh the opinions of the
jury gives an implied aubhority for the taking of such opinions.
And the Sessions Judge is advised in fubure to do so before refer-
ring a caso under section 307 of the Criminal Procedura Code.

It is now too late to direct such an opinion fo be recorded in
tha cagse befora us. And'in ths abssnce of such opinions, we cannot
perform tha functions, specially cast upon us, of duly considering
them, In this particular ease, whege the Judge agreed with the
verdict of the jury as regards five persons out of eight, it requires
the mosf potent arguments <o shaw thab their verdiet in the ease
of the other three persons was perverse. I have little doubt that
the jary could have given reasons in support of their verdiet if
they had bean asked for them, at least as strong as those given by
the Judge against it.

In these circumstances I am not prepared togive any weight
to the one-sided opinions of the Judge. And I consider that the
vordict of the jury upon the evidence before them should be
upheld. The three ascused in whoss case the reference has been
made, that is, the fifth, sixth and seventh prisoners, should there-
fore be acguitted and their release ordersd.

The reference again came on for hearing under the provisions
of saction 429 of the Cade of Criminal Procedure before the
Bench constituted ag above, in consequence of the difference of
opinion between Davies and Benson, JJ. The Court delivered the
following

JUDGMENT.—Sir 8. SUBRAHMANIA AYVAR, Offg. CJ., and
Bobpay, J.—The ordinary dietionary meaning of the word
' opinion ' in law is "' the formal decision of a Judgs, an umpire, a
councillor or other party officially called upon fo consider and
daecide upon a difficulty or dispute’”” The term, so far as we
are aware, i3 not used to denote the reasons for the decisions
themselves and we gee nothing in the language of olause 3 of
gection 307 of the Criminal Procedure Code, to take the word
‘opinions’ in it to mean other than the respective conclusions of
the jury and the Judge. The use of the word 'opinions’ in the
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EMPEROR  planse in preference to the term verdiet was probably owing to the

C‘,HF;-[,AN, conolusion of the jury in the circumstanses lacking the éffect which
would attach to it if there were no diffsrence between the jury and
the Judge in the matter. The first paragraph of section 307 itself
ia practically conclusive in favour of this view, as there, ‘opinion’
iz used in contradisinction %o the ‘ grounds’ for such opinion.
Saction 305 of the Code also supports ‘the same view. If
provides émter aliea for cases of disagresment in trials in High
Courts and the expression emploved bthere too is ‘ opinion.” Tha
gontest of course precludes the word heing understood us meaning
the grounds for the conclusion instead of the conelusion itself,
Now it is conceded that when the Judge and the jury agree the
latter canvot be compelled to give reasons for their decision. And
saction 303 which permits questions fo be put to the jury in order
to ascertain what their verdiet is, negatives by implication a power
on the part of the presiding Judge bo queation them otherwise.
Pirst to assume that the word ‘opinion’ in section 307, clause 3,
means bthe reamsons for the conclusion and next on such assumption
to argue that the Code authorizes the Judge in such cases to
compal the jury to give them is not a legitimate mode of
consfruction. The practice of the Ceurt as shown by a large
number of cages in which some or other of all the Judges of this
Qourt have taken part and in whiech they proceeded to decide the
referenees, though no reasons for the coneclusion of the jury wore
alicited and submitted, iz in accordance with the view we are
taking., It follows therefore that, expedient as it may be to
have before this Court, when any have been given, the reasong of
the jury for the view taken by them in & particular ecase, the
circumstanee that no such reasons have heen ascertained does nof
warrant this Court to decline tio go infio the evidence and to arrive
at its own judgment after giving due weight to the views taken
by the Judge and the jury as fic the guilt or innoeence of the
accused.

[Their Lordships then discussed the avidence. ]

Differing from. the jury we conviet the fifth, sizth and
saventh prigoners and sentence them each fio six years’ rigorous
imprigonment.

SANEARAN NAIR, J.—The learned Judges who first-heard this
reference have differed in their opinion. Mr. Justice Davies holds
that it requires powerful reagons to show that the jury’s verdics,
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upbeld with reference to five of the accused is pervarse with refer-
ence to the other three and as their opinica for their conelusion
which he congiders to be distines from their verdict is nob before
us, it ie impossible to say they are wrong upon the one-sided
opinion of the Judge alons, the Code requiring us to give due
weight fio the opinion of the jury; Mr. Justice Benson holding
that the verdiet is their opinion ecame to the conclusion that on the
evidence the accuged are guilty, I coneur with the Officiating
Chief Justice and Boddam, J., in holding that once the eage is
referred to the High Court under section 307 we have to form
our own opinion on the evidence. [After going into the evideuee,
his Lordship agroed with the jury and acquitted the aceused.]

APPELLATE CRIMINAL.

Before Sir 8. Subrahmania dyyar, Officiating Chief Justice,
and Mr. Justice Sankaran Nair.

ARUNACHELLAM CHETTIAR, PETITIONER,
V.
OHIDAMBARAM CHETTI, RESPONDENT.*

Criminal Procedure Code~Acl V of 1898, s 147~ Conslyuclion of the words
“goncerning any land *—Landlord and tenant—Right of lenant o enclose
culiivable land by a wall.

The enclosing by a tenant of cultivable lande by a wall instead of hedge is
net primd facie, an interference with the landlord's rights and ought not to be
interfered with under section 147 of the Code of Q(riminal Procedurs by a
Magistrate, being & matter to be settled by a Civil Courts In such cases, if a
breach of the peace iy apprehended, security must be taken from the party in
possession.

The words “concerning the use nf land” in section 147 of the Code of
Qriminal Procedurs osnnot be qualified and the section construed as if it
contained words that the user to which the dispute relates is o user by a parby
other than the party in possession.

" Thg Empress v. Ganapat Kahwar (4 C.W.N., 779), not foliowad.

Subba v. Trineal, (1.1.E., T Mad,, 461), referred lo and followed.

# (riminal Revision Patition No, 75 of 1905, presented under sections 435 and
499 of the Code of Criminal Procedure praying the High Qourt to revise the
order of A, Thompaon, Bsq., Sub:-Divisional First:clasy Magistrate of Ramnad
Divigion, in Miscellaneous Case No. 29 of 1604,

14 Mad,~18
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