
ask. No doubt to avoid misconeeptiions the decree might bava bean Srtkiiasa
R A O  Ba UKB

in the terms of the prayer of Mia plaintiff.^ fehomselves, that is to y.
aay, the mortgaged property be sold aubjeci; to tha prior mortgage 
in favour of the respondents. The proper eourge to be observed AiiiMAEiL.
in drawing up a decree is certainly that pointed out in Laclimi 
Narain v, Jwala Nath  (l)  still, in eonsfcruing a decree, admissions in 
the pleadings or in the course of the ease should not be ignored 
and the decree taken as negativing any right which was conceded 
by all parties, with reference to whioh the Oourfa was not called 
upon to make any adjudieation and ia respect of which there 
was no necessity for the Court to make reference in terms in 
the decree, provided such a construction does not infringe any 
statutory provision, It was in consonance with this view that the 
plaintiffs, the subsequent mortgagees, consented to the sale taking 
place as applied for by the respondents and the sale-proceeds being 
applied, in the first instance, towards the discharge of the prior 
mortgage. The contention of the mortgagors is therefore on tha 
face of it unsustainable.

W e dismiss the appeal with costs.
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APPELLATE CIVIL.

Before. Mr. Justice Boddam.

KAM AKEISH N A EAJU A n d  o t h e r s  (P l a i n t i f f s ), P e t i t i o n e e s ,
1905. 

July 27.

KATTA YEN KATASW AM Y a h d  o t h e r s  (D e f e n d a n t s ) , ■" 

E e s p o n d e n t s .*

TfU&tee'-Person not eniiiled obtaining renewal o f a •promissory note, trustee fo r  
rightful owner—Misjoinder o f  parties.

Where on tha death of the payee of a promissory note executed by D, 0  
becomes entitles to the amount, but A obtains a renewal from D in favour of B , 
a suit will lie by C against D, i  and B as defendants to recover on the renewed 
note, as A and B in obtaining the renewal must ba held in law to have become

(I) I. L . B „  18 All., 344 at p. 347.
*  Oivil Revision Petition No. 594 of 1904, presented under seotion 25 of Act 

IX  of 18878 praying the High Court to reYise the decree of fiI.E.Ey, T. A. Nara- 
simha Ohariar, District Munsif of Bhimavarain, in Btnall Cause Suit JTo. 370 
of 1904,



«AM A- trustees for C. A and B are necessary partias and the guifc will nnfc bs had foe
KRISHNA, misjoinder.

RAJ 0
V.  Tbe only person entitled to object to C’a claim will be D.

Ka ita
VenkatA* •BWA,MY. S u it  by fche plaintiff to raeover the amount due on a promissory

note esacubad by the first defandaat in favour of the third defend­
ant in renewal of a pronaisaory note axaeatad by the first defendant 
la favour of the deceased husband of tbe second defendant. The 
plaintiiff claims that, as the undivided brother of the deceased, the 
right to raeover the amount devolved on hitla by survivorship.

The Muusif held that the suit was bad for miajoinder and that 
the plaintiff bad no right to sua on tha renewed promiasory note 
and dismissed the suit. Plaintiff presented this petition to the 
High Court under aeetion 25 of Act IX  of 1887.

The Hon’ble Mr, V. G. Dssikaohatiar for pebitionara.

T. V. MnthuJcrishna Ayyar for respondents.

Judgm ent .— O n the 10th January 1901, the first defendant 
borrowed Ea. 20 from an undivided brother of the plaintiffs and 
the husband of the seoond defendant. The firai; defendant gave 
him art ou-demand promissory note for the Es. 20 and interest at 
Rs. 1-9-0 per annum. Tbe payee of the note died and behind the 
backs of the plaintiffs the second dafendanl; got the first defendant 
to execute a fresh renevpal note for Rs, 40, the amount of principal 
and interest on the 17th April 1903 in the name of the third 
defendant her mother and she returned the original note to the 
first defendant.

O q the 24:fcb June 1904- fche plaintiffs sued all the defendants 
for fche amount of the original loan and interest stating their claim 
as “ for Ra. 44: being the amount due on a promissory note for
Rs. 40 esecubed by fche first defendant.” Tbe first defendant 
admitted that he had to pay the plaintiffs and that he was ready 
to do so. The second and third defendants raised several defences, 
e g„ limitation, misjoinder, etc. The Munsif dismissed the plaint­
iff’s suit holding that the suit was not maintainable, was barred 
and was bad for misjoinder.

The plaintiffs’ real claim was that the renewal note though in 
the name of tha third defendant was a renewal of fche original note 
which was a note due and payable to an undivided member of fche 
family and therefore due to them on his death. In obtaining the 
renewal in the name of the third defendant, the second defendant 
and the third defendant mugt fee taken tp have become trusfeesa
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tof the piaiDfeiffa and lihafc fchs fehird dafendaiifi wag osly k. i}6iiau'!i 
payee for fjhem and fcherefore fchey were eaiiifeied to sue. Tbs 
piamliiffs ware ensiliiad to sue fehe firaSi dBfendant and to  eiaim that 
in giving the notie in fcha name of the third defeadaaS he intended to 
and in law did, in fact, renew fclie note fco whoever was his eredltor 
and that the third defendant’s name was intended taai'ely as tha 
ostensible creditor and he aione was entitled to diapiits the 
plaintiff’s right to sue hina upon it. The second and third defend­
ants were properly joined in order that the plainfcififs might prove 
their case and that the decree might bind them. There was no 
miaioindar, nor was the aofeioa one that could not be sustained., 
nor was it barred. I set aside the decree of the District Muusit’ 
and remand the eaae for digpoaai aecording to law. Goats will 
abide and follow the eyant.

EAMA-
KHIMHNA

EaJU
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Venkata

sWAilY.

appellate criminal.

Before Mr. Justice Boddam and Mr. Justice Moore.

SUPPA TEVAN AND OTHERS (PRISONEES), APPELLANTS,

BM PBEOE, R e s p o n d e n t .*

Pfinal Code-Act X L V  of 1860, s. 193-'Judicial proceeding'— Oaths Act X  p /1873, 
ss, 4j b~Grim inal Procedure Code— Act V  o f  189a, s. 164— Magistrate em­
powered to administer oath when taking statements under s. 164 of the Criminal 
Procedure Code.

A Magistrate taking afcataments uuden section 164 o£ fcjie Code of Criminal 
Pfooeduro is acfcing in discharge of duties impogad oa him by law and ia em­
powered feo administec an oath uuder s9obions 4 and 5 of the 0  aS'.hs Act. An 
investigation undoc Chapter X I 7 of the Oods of Grimiaal Proosdure is a stage of 
a judioi-al proceading and a parson making on oath a falsa sfcatemaut iu tEa course 
of such invssbigatioia aoujxaits an ofionce uuder section 193 of the Peaal Oode.

Queen-Empress v. dlagu Eone, (LL .R ., l6  Mad., 421), followed,

I n the course of an investigaision under Chapter X IY  of the 
Oode of Griminal Procedure, by the Station-hoase Officer of 
Bodinayakanur in a case of alleged murder, the Sub-Magistrate 
of Uthamapalayam, under section 164 of the Gode of Criminal

1905 
July 19.

* Grimiaal Appeals Nos. 142 to 144 and 147 of 1905, pcesantsd sgaiasfc the 
aentancas of H. Mobsrly, Esq., Sessions Ju^ge of Mad-ara, ijioaso Jlo, 8 of flse 
Oalendar for 1906.

U  Mad.— l^


