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URR JupeMENT. —Almittedly the relation of landholder and tenani
v, . . . .
Rakxuma- Subsisted bebween bhe. parties to the suit and even in these

RATHL  proceedings ib is not the defendant’'s case that such relation has
terminated. They tender a patta which implies the continuance
of that relation. It is diffieult to understand how they can
insert in the patta words implying that any land or lands
comprised thersin belong not to the tenant but fo another person,
viz,, Puttadar No. 57. To compel the plainbiff to accept such a
pabta would be to compel her to accept a doecumsnt denying her
right to the property. Non doubt where there bas been a transfer
of a tenant's interast to a third party and the transifer is admitied
by the parbies concerned, it is compebent to, and may be the duty
of, the landholder to treat the transferas as the benant ; but where
there is a dispute as bo the transfer of the rights it is nab
competent to the landholder to determine the guestion for himself
and reluse to grant patta tc the parbty who was the tenant prior to
the dispute. He is to proceed on the foofing that the tenancy
confinues until the third parbty setbing up the cessation of the
tenanoy ostablishes it in a way bindiog upon the original tenant.
The appeal therefore fails, and is dismissed with costs.

APPELLATE CIVIL.

Before Str &, Subrahmania Ayyer, Oficiating Chief Justice,
‘ and My, Jusiice Benson.

1505 SRINIVASA RAO SAHEB AND OTHERS (DEFENDANTS
April 28, Nos. 1 10 7), APPELLANTS,
Beptemaber 8. v,

YAMUNABHAI AMMALL Avp oTdBRS (PLAINTIFFS AND
DEFENDANTS NOS, 8 AND 9), RESPONDENTS.*

Transfer of Propevty Act 1V of 1882, ss. 85, 96—Morigage decree need siot veserve
righls admitted by all pariies—Decree must be comstrued with refevesnce lo

pleadings,

There is nothing in the provisions of the Transfer of Property Act, which
requires that a decree it a mortgage suit should in terms reserve rights admitted

“Civil Mizcellanecus Appeal No. 289 of 1904, presented sgainst the order
of K. C,Maouvedan Baja, Beq., District Judge of North Arcos, in Civil Miscella-
wecus Peiition No. 269 of 1904 in Execution Petition No. 16 of 1903 connecsed
witl Original Sait Ne, 11 of 1500, o
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by all fhe parties and ordor ths sale to be subject to them, wnd section 95 of the
Aot does not militate against this view.

Quere, whether seetion 85 of the Act requires such persens whose rights are
admitted o be made parties.

Where the decree omits to reserve such rights, it cught to be construed wilh
reference to the admissions contained in the pleadings or made in the course of
the case and ought not ko be so construed as ta prant & larger measure of reliaf
than is prayed for or to negabive rights admitted by all parties,

THIS appeal arose out of proceedings in execubion of the decrse in
Original Suit No. 11 of 1900 in the District Court of North Arcof.

That suit was brought by rospondents Nos. 3 and 4 on a
morbgage bond executed by the first appellant and others. The
eighth and ninth defendants (first and second respondents) wors
joined as they had a prior mortgage on the same properties. Their
mortgags was admibted in the plaint and the defendants admitbed
the same in their written statements. The plaintiff prayed for a
sale subject to the eighth and rinth defendants’ mortgage. The
lower Court in its decres for sale, did not however expressly state
that the sale was to be subject to the eighth and ninth defendants’
morbgage. The first and sacond respondents applied to the lower
Court under section 295 of the Code of Civil Prceedure that the
property might be soid free of their morbtgage, thay bsing given
a first chargs on the sale.procesds. The Court passed the order
prayed [or,

Againsb that order defendants Nos. 1 to 7 preferred this appeal.

The Hon. Mr. L. 4. Govindaragava dyyar for V. Krishnaswams
Ayyur, and S. Srintvasa Ayyar for appsllant.

T, V. Seshagire Ayyar for Sir V. Bhashyam dyyangar,
K. Varadachari for C. B. Teruwvenkatachariar and 4. K. Madhavae
Rao for respondents,

JopeMENT,—The first and second respondents hereinafter
referred to a3 the respondents, were prior mortgagees of the property
ordered to be sold by the lower Court, In the plaint in the case, the
plaintiffs stated that they wers subsequont mortgagess, that the
respondents were impleaded as they held a prior morbgage and
expressly prayed inter alia that in default of paymont of the money
due to bthem under their mortgage, the mortgaged property should
be sold subject to the prior mortgage. The appellants who were
the other defeadants in the case being morbgagors or perscus
claiming thfough them alsy admitted in their written statement
the prior mottgage in favour of the respondents, There was thus
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no matser in dispute sither bebtween the plaintiffs in the suit and
the respondents or besween the latter and their co-defendants.
In this state of things the Court in giving the decree for sale in
favour of the plaintiffs mads no reservation therein in respect of
the respondeunts’ prior mortgage.

It was arguaed that in the absence of any such reservation in the
decree, it is imperative on the Court to eell the property on the
footing thaé the respondents’ mortgage was non-existent and to
apply the proceeds in payment of the plaintiffs’ mortgage and pay
the remainder to the mortgagors themselves.

Now section 85 of she Transfer of Property Act, no doubb
requiras all parties having an intsrest in the property comprised in
the mortgage baing included in apy suit on the mortgage. It is
opan ba doubt howaver whether a suit in which all the parties
admit bne exzistence of and intend to raise no guestion about a
prior incumbrance in favour of a person not impleaded in the suit is
liable to bs dismissed as ove framel in contravention of the ssction.
Assuming that, even in such circumstancas, ssction 85 requires the
prior incambrance: to be brought before the Court in the suit,
we do nob think that there is anything in the provisions of the
Trausfer of Property Act which requires that the decree in $he
guit should in ferms reserve his rights and order the sale to bs
subjact to them. Section 96 of the Act does not milibate against
this view. Io laying down that, proparby subject to a prior mort-
gaga may ba sold by Churt free from the same with the consent of
the prior mortgagee the secbion does not necessarily imply hHhat
when the proparbty is nobt to be sold iree from such incumbrance
the decres should uoder all circumstances expressly reserve the
prior morhigagee's rights. No doub’ where any contest arises
babween a puisne mortgagee-plaintiff and a2 prior wmorbtgagee-defend-
ani or a einbest be'wsen a morigagor aad a prior mortgagee
who are co-defendanbs which i5 is necessary to decide in order to
give velief to the plaintitf, such conbest should be adjudieated upon
and the desrea f{ramed with reference to the adjudication. Bus
where the right of parties to the esuit sueb as the vespondents is
admitted on all hands and furbther the person elaiming relief asks
for rolief snbjest to such admitted right, the court would of course
be going out of the way in gransing larger relief than he praved
for; and indeed there is no necessity to construe the decree in the
present case as granting what the plaintiffs themselves did not
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ask., No doubt to avoid misconceptions the decree micht havz baen
in the fermsofthe prayer of the plaintiffs shumeselves, tbat is to
gay, the mortigaged property be sold subject to the prier mortgage
in favour of the rezpondents. The proper ecurse te be observed
in drawing up a decree is certainly that pointed cut in Lacim
Nargin v. Jwala Nath (1) still, in construing a decrse, admissions in
the pleadings or in the eccurse of the casé should not be ignored
and the decrse telen as negativing any right which was conceded
by all parties, with refesrence to which the Court was nob called
upon fo make any adjudication and ia vespect of which there
was no necessity for the Court to make

reference in ferwns in
the decree,

provided sueh a construction does not infringe any
statutory provision, It wag in consonance with this view that the
plaintiffs, the subsequent mortgageas, cornsentad fo the sale taking
place as applied for by the respondents and the sale-proceeds being
applied, in the first instance, towards the discharge of the prior

mortgage. The contention of the mortgagors is therefore on ths
face of it unsustainable,

We dismiss the appeal with costs,
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APPELLATE CIVIL.

Before Mr. Justice Boddam.

BAMAKRISHNA RAJU AnD orneRs (PLAINTIFES), PETITIONERS,
Y.

KATTA VENEKATASWAMY anD oTHERS (DEFENDANTS),
RESPONDENTS.*

Trustce--Person not entitled oblaining renewal of a promissory nole. trustee for
rightful owner—Misjoinader of parties,

Where on the death of the payee of a promissory note executed by D, O
becomes entitled to the amount, but A obfainsg a renewal from D in favour of B,
a suit will lis by C against D, A and B as defendants to recover on tbe renewed
nots, as A and B in obtaining the renewal must be held in law to have hecoms

(1) I. L. R,, 18 AlL,, 344 at p, 347,

#* Qivil Rovision Patition No. 594 of 1904, presented under section 25 of Act
1X of 1887, praying the High Court to revise the decree of M.R.Ry. T. A. Nara-

gimha Chariar, District Munsif of Bhimavaram, in Bmall Cauge Suit No. 370
of 1904,
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