
a morfegagao’a righfaa as agaiagfc tha morfgagad pi'operfey is not a PAiiAM.
decree lor a d.ebt w ithin tiha m eaniag o l geafeion 4 o f  She SuceessioQ P ib lm
Oartiifioafee Act (V II of 1889). Ife would, however, be otherwise  ̂ ®‘

VEEE-
•with reference to a personl decree for the debt, and this is ammal,
ooneedei in the Oaloufcfea and Bombay cases oifced. In fcha present 
oasQ, a personal decree was prayed for and granted, and the 
reqaisition of a certificate as a conditian prscadeat to such a decree 
is right. Wa are unable to acoepfc the suggestion made on behalf 
of the appallanta that tha decree of the lower Appellate Court 
warrants tha view that the certiSeaia is made a coadibion 
even with reference fro so mach of it as ralafcas feo the mortgaged 
property. Tha SQQond appeal iss therefore digcais:^ed. In the
ctreums'sanaeS eaoh party wii! bear and pay his own eoats.
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Before Sir S Subrahmania Ayyar, Offiaiating Ghief Justice, 
and Mr. Jmtiee Boi&am,

M UTHUSAM I PIIitiAI (P l a i n t i f f ), Ap p e l l a n t , 1305
t). Jaly 26,

ABUNAOHELLAM  OHBTTIAB a n d  a n o t h e r  (D e f e n d a n t s ), 

E e s p o n d e n t s .^

Rent Recovery Act (Madras) VI I I  o f  1865, ss, 1. 38, 39 -Inter’mediate landholder 
tenant for J>urposes 0/ ss. 38, 39.

An infcetmadiate landholdar Itdble to pay rent to a superior landlord is a 
tvjuanti for the purposes of sections 38 and 39 of the Madras ftenfc Beoovery 
Act! VIII of 1365 and the opinion of the Fall Banoh in Nallctyappa Pillian v. 
Am balam m Pandara Sannadhi, (I.L, E<, 27 Mad., 465 at; p. 470), is nofc in oouflict 
•with this view. Tho true efiaot of the raferrance in ssofcion 39 to landholders 
spaoifioi in seofcion 3 is to exclude landholders specified in tile second paragraph; 
of section 1 of the Aofc.

In a aai  ̂ under seotions 40 and 50 of Act YIII of 1865, it is not competent- to 
tha Eevenue Ooiirt to decide the queatioa of damagas sustained by the tenant by 
noa-pecfonnanoe by the landlord o{ co’venants in the lease.

* Seoond Appeal Ho 280 of 19G4, presented against the decree of H. M utely, 
E^q,, Dlsfcrioi Judge of Madura, in Appeil Suit No< 353 ot 1903, presBnted 
the decision of J.R.Huggins,B8ii..Head Aaaiatant Oolleotor, Eamaa^d*in

^ait j^o, 16 of



MuTHDSAMi go-iT under secbiona 40 and 50 of fche Madras Eenfc Recovery Aofc to 
PiLLAi attaohmsnt! by fche defendants for arrears under section
ARUNA- gg Iqj. (jaojagaB sustained by fche plainbiff owing

Ch e t t ia b . tio the defendants not closing a ohannel as they were bound to do 
under the lease. The facts are sufficiently set out in the judgment. 
The suit was dismissed as likewise the appeal to the District Oourfc.

Plaintiff preferred this second appeal.

K, N. dyya  for appellant.

T. Rangaramanujaehariar tor first respondent.

Ju d g m e n t ,— The respondent is the manager of the Ranaeswarana 
Devastanam. The appellant is the lessee of a village forming 
part of fche endowment of the Devaatanana. The respondent 
proceeded undar section 39 of the Rant Recovery Act (Act V III  
of 1865) in respect of arrears of rent due for tmli 1311 under 
fche terms of fche lease. The legality of the distraint is impeached 
on behalf of fche appellant; and in support of hia confcenfcion reliance 
is placed on fche concluding portion of the opinion of the Full 
Bench in l^allayappa Pillian and others v. Amhalavana Pandara 
SmnadhiiX). No doubt the cages referred to in fche passage have 
been over-ruled by that opinion so far as they proceed on the 
suppoaition that fche word tenant as defined in section 1 of the 
Act is applicable to an intermediate landholder who has to pay 
rent to a superior landholder. We do not however understand 
this passage to lay down that an intermediate landholder bound 
to pay rent to a superior landholder, is not a tenant wifchin the 
meaning of any of the other provisions of the Act as in effect 
contended for on behalf of the appellant. If that were the 
meaning of the Full Bench, there was no neceasifcy for the guarded 
and qualified language used in fche opinion, and fche opinion itself 
would have been directly to the effect that intermediate land­
holders paying renb to superior landholders were nofc tenants for 
any purposes whatsoever under the Act. This certainly would 
have been the case as the prior Full Bench decision [Lakshmi- 
narayam Fantulu v. V m h a tra ya m m W  cited in the later opinion 
with approval explicitly proceeded on the faofcing that intermediate 
landholde!*s, bound to pay rent to superior landholders, were 
tenants within the meaning of fche Aofc for some purposes though 
not tenants within the meaning of section 3 thereof. We are
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unable therefore fio accept fcbe argument febafc the respondent wa? 
altiogather diseatibled to taka proceadinga for the Tecovery of the v .
rent due to the Devastanam under the Act. Nor do we see
anything in  the language of secbicn 38 or 39 o f Che enactment to C h b tt ia e .
confine the operation of those sections to oases where the tenant
proceeded against is a aultivating tenant to whom section 3 is 
applicable. Section 38 no doubt refers to landholders referred to in 
3action 3, but the respondent here is undoubtedly such a land­
holder, The traa affect of this raferancs in section 3S to land­
holders mentioned in gefjtion 3 is to exalude landholdera falling 
under the second paragraph of section 1, namely, all holders of 
land under ryotwari settlement or io any way subject to tba 
payment of land revenue direot to Government and all other 
registered holders of land in proprietary right from resorting to 
the remedy made available by sections 38 and 89-

We think the elaim for damages set up by the appellant 1h not 
a ma '̂ter to be considered in this litigation.

The second appeal fails and ig dismissed with costa.
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Before Sir S. Subrahmania Ayyar, OMciating Ghief Justice, 
and Mr Justice Boddam.

B L U M A I 4A.I O H E T r i A E  ( D e f e n d a n t ) ,  A p p e l l a n t ,

V,

N A T E S  A M U D A L I A R a n d  a n o t h e r  (P l a i n t i f f s ) .R e s p o n d e n t s .*

Rent Recovery Act (Madras) V l l l  o/1865, s 9 —Landlord and ienant ~RigM  to 
issue puttafar unassessed house-sUe.

lb being oommou in this oaunfccy to have treas in backyards forming parfi 
of uuassessed house-sifces, auoh a circumstance does noi amounfc to a conversion 
of such site anjayed free oE can!; into caltivatad land foe which teat is payable 

and no patta oaE be tendered in respect of such lands.

■* Second Appeal No. 46 of 1904, presented against the decree of 

Broadfoot, Esq., District Judge of Ohingleput» in Appeal Suit No. 17 of 1903, 
presented against the decieion of M .R.Ey. P. Sivarama Ayyar^ Depn|.y Calleot®? 
of TiruvallUr, in BnininRry Suit ?04 of 19C§,

Mad.— U

U05  
July 25,


