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APPELLATE CIVIL.

Before Sir S, Subrahmania dyyar, Ofisiating Chief Justics,
and Mr. Justice Boddam.

PALANiIYANDI PILLAI AND ANOTHER (PLAINTIFFS), 1305,
APPELLANTS, July 24,
Y.
VEERAMMAL (FIRST DEFENDANT'S REPRESENTATIVE),
RESPONDENT.*

Succassion Cerlificate dck VII of 1889, s 4~Certificate noi necessary in so jar as

the decres is made enforceable against morigaged property, bub uecessary so far
as the decree tmposes personal liabilily.

& decrae for the enforcament of a mortgages’s rights as against the mortgaged
property is not a deoree for a ‘ debi’ within the meaning of section 4 of Act VII
of 1889 ; bul it would be otherwise with reference to a personal decree for itbe
debt, and a oertificate will bea condition precedent tosuch a personal decree.

Fateh Chund v, Muhammad Bakhsh, (I,L.R., 16 all., 259), not followed.

STIT by the plaintiffs as tha heirs of one Akilandammal o recover
the amount due on a mortgage bond exesuted by the first defendant
in favour of Akilandammal. The plaintiffs had applied for a
cortificate under Act VII of 1889 fo collect the debls due to
Akilandammal which was digmissed on the opposition of the first
defendant. The first defendant pleaded inter alia that the suil was
nob sustainable without a certificate under section 4 of Aet VII of
1889, The District Munsif held that under the eircumsfances
fha suibl was maintainabls without a certifieate and passed a decree
confiaining an order for sale, and a personal decree against the first
defendant for any balance that may remain after the sale.

The District Judge, on appeal, held that a certificate was
necesgary. . The maberial porbion of his judgment was as follows:—

The respondent’s vakil relies upon the ruling of the Caleutta
Higl Court in Baid Nath Das v. Shamanand Das (1), in which if
‘was held that, when a decree was made for sale of property for the

* gacond Appeal No, 501 of 1903, presented against the decres of Li.G, Moorey
Hsq., Districk Judge of Trichinopoly, in Appeal 8uit No, 6 of 1902, presented
against the decrea of M.R.Ry. 8, Ramasami Ayya.wgar, District Muneﬂ cf _
Kulitalai, in Original Suit No. 186 of 1901,
(1) TL.R,, 22 Oalo., 143 at p. 146,
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amount due under z morfgage bond bub personal relief was nob
granted, this wag nob a decrse against the debtor for payment of hig
debt within tha meaning of section 4 of the Succession Certificate
Act VII of 1889, The same point was considered by ~ Full Bench
of the Allahabad High Court in the case of Faick Chand v.
Auhammad Bakhsh (1) and it was decided that section 4 of
Act VII of 1883 did apply to suibs for sale on a mortgage under
saction 88 of the Transfer of Property Act. It wasg pointed oub
" that a mortgages who brings his suib for sale is bringing his suit
against his debtor, and the decrse which ha seeks in bhab suit is
a decree for payment of his debt by sale of the mortgaged
property " and ‘‘that a mortgagor needs as much protection as
any other debtor whea sued for a debl by a person claiming to
bo entitled fio the effects of his decsased credifor.”” I think that,
in the absance of a definite ruling by the Madras High Qourt on
tho point which would he binding upon me, I ambound o follow
the Full Banch ruling of the Allahabad Hvigh‘Oourb. '

The plaintiffs preferred this second appeal.
T. Rungachariar for appellants.

V. Purushothama Ayyar for the Hon'ble. Mr. P, 8. Sivaswams:
Ayyar for respondent,

JUDGMENT.—If in the present case the suit had heen merely for
an order for sale of the mortgaged properby we should, fellowing
Baid Nath Das v. Shamanand Das (2), Mahomed Yusuf v. Abdur
Rahém Bepari (3) and Nan Chand v. Yenaws (4), hold that no
succesaion certificate would be necessary as poinfed out on behalf
of the appellanis in dmmanna v. Gurumurthi (5); the inclination
of the learned Judges who decided that case was in favour of the
view that a deeras for foreclosure need not be conditional upon the
production of a certificato. Fateh Chand v. Muhammad Bakhsh (1),
which digsents from the above view, disbinguishes the case in
Ammanna v, Gurumurthi (5) on the ground that the reliof prayed
for in the labtior was foreclosure, Thig distinetion would seem to
bs open to doubt for veasons stated by Dr. Ghose ab pages 87
and 88 of his workon ths 'Law of Mortgage ' (3rd edition).
In our opinion the better conclusion is that, irrespective of the
actual description of relief granted, a decres for the enforcenienti of

(1) LI,R , 16 AlL, 2b9, 12) LLwR:, 22 Cale., 143 atb p, 146,
(8) LL.R., 26 Calc.,839. (4) LL. R., 28 Bom., 630,
) LL. R, 16 Mad,, 64.
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a morbgagen's rights as againsb the morigaged property is not s
decree for o debt within tha meaning of seebion 4 of tha Sucesssion
Cortificate Act (VI1I of 1889)., It would, however, be otherwise
with reference to a personl decree for the debt, and this is
eoncedel in the Caleubte and Bombay cases cited. In the present
eagse, a personal decree was prayed for and granied, smd the
requisition of a eertificate as a condition precadent to such a dscres
is right. We are unable bo acocept the suggestion made on hehalf
of the appsllanta that bthe decree of the lower Appellate Court
warrants  the view that bthe cerbificale is made a condition
aven wibh relersnce tn so mueh of it ag ralabes to the morbgaged
property. The sacond appeal iz therefore dismigzed. In the
circumstances esch parby will baar and pay his own ensts.

APPELLATE CIVIL.

Before Sir S Subrahmania Ayyar, Officiating Chief Jusiios,
and Mr. Justice Boddam.

MUTHUSAMI PILLAI {PLAINTIFF), APPELLANT,
.

ABUNACHELLAM CHETTIAR anND ANOTHER (DRFENDANTS),
ReseoNDENTS.*

Rent Recovery Act (Madras) VIII of 1865, ss. 1, 88, 39 -Intermediate landholder
tenant for purpcses of ss. 38, 39,

An intermediate landholder lisble to pay reut to a superior landlord is a
tenant for the purposes of seckions 38 and 39 of the Madras Rent Recavery
Azt VIII of 1865 and the opinion of the ¥ull Banch in Nallayappa Pillian v,
Ambalavani Pendara Sannadhi; (1.1, R., 27 Mad., 465 at p. 470), is not in conflict
with this view, Thy trus effzef of the referenmce in sechion 3% to landholders
spacified in section 8 isto exclude landholders spacified in the second paragraph
of section 1 of the Act.

In & suit ander seckions 40 and 50 of Act VIII of 1865, it is nok competent to
the Reveaua Court to decide the question of damsages sustained by the tenant by
non-pecformsuce by the landlord of covenants in the lease

* Second Appeal No 280 of 1904 p!esentad against the decree of H. Mubetly,
Esg., Distriot Judge of Madura, o Appsal 8uit Na, 255 of 1908, pressnbad ngamst
the dacision of J.R. Huggins, Esq Head Assistant Oolleotot Ramnad. in Summsry
Buit No, 16 of 1804,
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