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CHINNABAMI wan himself sbont 30 years of age and his wife was § or 6 years
MUDALIAR

¢ younger., There is no evidence worth the name that they were
Mgz&“’ obberwise than healthy, and very soon after the time the adoption

MUDALIAR, ig said to have taken place, the plaintiff’s wife hecame pregnant.
Another circumstance stropgly againet the defence story is, the
ubter absence of written evidenecs in support of it betwaesn 1889 and
1898, when, for the first time, the adoption was, as already stated,
gob np. Considering that from the year 1893 bhe plaintiff znd the
first defendant have been quarrelling about family property and
engaged in litigation, it is not probable that the first defendant
wonld, if his prasent story be true, not have taken seps to secure
the rights of the second defendant as adopted son, by elaiming
parbition on his hehalf, or securing recognition of the adoption in the
proasedings counected with the partition. Lastly, there is the fact
that, practically, throughout the whole period the second defendant
hag been maintained by tha first defendant without the plaintiff
contributing anything towards his support. The appeal fails and
is dismigsed with costa.

APPELLATE CIVIL.

Before Sir 8. Subrahmania Adyyar, Offictaiing Chief Justice,
and Myr. Justice Boddam.

MEYAPPA CHETTI AND ANOTHER [PLAINTIFFS), APPELLANTS,

1905 .
July 31,
Augv);st 1. PERIANNANCHETTI AND OTHERS(DEFENDANTS), RESPONDENTS. ¥
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Civil Procedure Code~—Act XIV of 1882, 5. 28— Misjoinder of parties—~~Claim in
the alternative against debtors and agent of plaintiff,

The plaintiff, in a suit to recover money from certain pergons alleged to
bave borrowed money from his agent, is entitled, when the alleged debtors deny
the loan, to make his agent a co.defendant and pray for a deoree in the alter-
native against such agent. Such claims are made in respect of the same matter
within the meaning of section 28 of the Code of Civil Procedure,

Muthapp Cheity v. Muthu Palani Chelty (LL,R.,27 Mad.,.80) distinguished.

SUIT to recover money alleged to have been lent by the fourth
defendant, the plaintiff’s agent, to the first defendant who wag

¥ Qivil Miscellaneous Appeal No, 193 of 1904, . presented against the order
of M.R.Ry. W, CGopalachariar, SBubordinate Judge of Madura (East), dated 13th
August 1904, in Original Suit No, 8 of 1904,
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the undivided father of defendants Nos. 2 and 3. The first defsnd-
ant denied recsipt of the money from the fomrth defendant.
The original plaint prayed for a decres against defendants Nos. 1
fo 3 or in the alternative agaiost the fourth defendant. The Sub-
ordinate Judge ordered the plaint to be amended by striking out
the claim against defendants Nos. 1 to 3, or against khe fourth
defendant. Against that order the plaintiffs preferred the appeal.
V. Krishnasami Ayyar for appsllants.

G. KRrishnaswami dyyar and K. Jaganmatha dAyyar for
respondents.

JUDGMENT,—The claim here was for the recovery of money
gtated to have been lent to the Hrst defendant, the f{ather aof the
second and third defendants, by the fourth defendant who was tha
plaintiffs’ agent at Siogapore. As the first defendant had prior
to the suit denied that any loan bhad been made to him by the
fourth defendant, and as the Tourth defendant maintained thab the
loan was in truth made, the latter was impleaded and velief against
him prayed for in the alternative in respect of the sum stated to
have been lent. We agree with the contenbtion on hehalf of the
appellant that section 28, Civil Procedure Code, warrants such
altarnative claims being made, the matter in respect of which the
claim is made being the same within the meaning of the section,
Muthappa OCheity v. Muthy Palant Chetiy(l) is distinguishabla.
In that case the mabter of dissolubion of partnership with which
the third defendant was conserned was distinet from, and uncon-
nected with, the claim for damages in regard bo which alone the
first defendant was sought to be made answerable. See Buddres
Doss v. Hoara Miller & Co(2) and Rajdhur Chowdhry v. Kalikristna
Bhattackariya(8), Madan Mohun Lol v. Holloway(4), Honduras
Railway Co. v. Tucker(5), Child v. Stenning(6) and Bennetts £ Qo. v.
Mcllwraith & Co{7). We must therefors set aside the order of
the Subordinate Judge, and the proceedings which have sinca taken
plage in pursuancs thereof, aud direct that bhe suit be proceeded
with on the plaint as it originally stood and disposed of aceording
to law. The costs will be provided for in the dacree.

(1) LL.R., 97 Mad., 80, . (@) LL.R,, 8 Cal,, 170, -
(8} LL,R., 8 Calo., 968. (4) LL.R., 12 Calo., 555,
(5) IR, 2 Ex.D., 801, {6) L.R., 5 Cb.D., 695.
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