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CHET'TY.

Bropertiy mor&gagad feo him as is noc eomprised in fehe morfcgaga to 
the fifoh defaadanfe, will ba sold and fche proseeda applied in paymenfc 
of whati is dna to tha plainhiff. If fcha amcmnb due io fche plaiofciff 
is nob fully diachargsd fcheraby, the ramaiuder of the mortgaged 
proparfcy shall h0 sold find fcha procaads p-pplied in the first instance 
towards the diaoharge of fcha iifch dufendaat’s raorfcgaga amount, 
viz., Ra. 750 and his casts throughout and the surplus, if any, 
applied 30 far ag may ba nacassary in paying off the remainder of 
the plaintiii’s claim. The decree of the lower Courts will be 
mociified aocordingiy.

In second dppeal .Vo, 347 of 1903.— For like reasons a similar 
decree wiii be passed in Second Appeal No 347 of 1903.
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Before Sir S Subrakmania Ayyar, Officiating Ghief Justice, and 
Mr. Justice Sanharan Nair

JALASUTBAM LAK bH M lN AB AY A N  a n d  o t h e r s  (D e f e n d a n t s ),

A p p e l l a n t s ,

V.

BOM M ADEVABA VENKATA N 2IR A SIM H A  NAIDU 
(P l a i n t i f f ), R e s p o n d e n t .*

G w ilP toced w eC od e—A c t X lV o f  188i!, s. 13 —Rea judicata must he based 
on the grounds stated in the Judgmeni.

i  plea of r e s  j u d i c a t a  must be based on the grounds o{ the dcciijion actuaJly 
stfibad io  the iudgment ; aad where tiuoh grounds are UHoquivooally stated but do 
not jusiiify the deciston, it is not proper or oompetenf; to ‘•ubatitute somothiDg else 
quite different which will justify it to enable one of the parties to found a plea of 
r e s  j u d i c a t a ,

T h e  facts necessary for this report are set out in the iudgment. 

G liaffiaohandfa Bau Sahib for appellants. 

y ,  Krishnaswami Ayyar for respondent.

* Civil Mi.scfillarieou3 Apptsal No, 224 of 1904, presented against tha decree 
of P. H. Himnett, E=q , District Judge of Godavari, in Appeal Suit No. 571 of 
of 1903, presented Rgain=!b decree of M.E. Ry. T. A. Narasimha Chariar. District 
J4uasif of Biiiaiivaratn, ill Original Sait No 4^5 of 19Q.3,



JUDGME2vT.— The preseQli sail; is for the recovery of kabtiibaai 
for faiilis 1308 bj 1 3 10 siaaaa to ô ' 'Ĉue Co tba pIniEitiif, tha ZaDQindar, h^KSBMU 
by the defendaubs, ia respeG& of aertaiQ iuam iaads held by fihecc 
in  sbe za«iiirjdavi. The BisfiriGi M uasif disinissed the suifc o a  fcbe B osima-
ground tshau Sue preseaS claim was res judicma by the decision sn ybskatA
Appeal Su5tj No. 20 of 1900, buu fifae Distii'iaC Judge reversed lihe -NiBASiMSi
decree bsing of op in ion  fibafe there no res pidwata. Naidxj,

W e  th ink the D iatciet Judge is rsghc. In Ishe pravioug suifc, in 
w hi-jb fehe appeal dQcision rafai't-ad to above was given, &hs pcesaafc 
piaiaiiiif sou g 'it  to recover from  tiha prasanfc defeudaata the kafefcu- 
badi t’or  tiaa sam e inam  for eleven faaiis from  1295 to 1305, No 
papers conaaofeed w ith  tha original trial of the form er auife have 

been  placed on bbe pcaaeufe r e c o r d ; and whafc wara the several issues 
fr a ’ned and triad ati auoh original tria l, doaa not; appear. In  fehe 
appellase judgm ent, Lbe on ly  docu m en t filed, the Judge after 
sGafeing ihafe “  btie defeoca  was i?iier alia fehafc fche sa it w as barm d by 

limifeabioa and tbi^ quesfcion i.a tha on ly  one w hiob need be considered 

in  i-be appeal "  gtivo a finding in the affirmatsive basing hia 

conclusion upon tha single circumsfcanoa that the plaintiff had nofe 

proved  that: ho had coUaefiad any kaUubadi w ibhio 12 years prior to  

fene date o f the suit. In thus diapoaing of the case the Judge did nofe 
quote the article of the Licaibation Acts according to which be held 
the oiaim bar rad. Tha argumanb on behalf of the appellant is that, 
the decision in the appeal judgtnenb quoted, should be taken as if 
the Oourt had rai.^ed for its dafijraaiQaSion, isha issue, whefilier the 
plaintitJ's righb to oolUct kathubadi had as a periodically recurring 
right, become barred under article 131 of the schedule to the Lim it­
ation Act and foimd upon that queafcioa against tho plaintiff. Now 
with refareace to i»he issue thus suggested, it would have been naoess- 
ary  f o r  the Court to have defierminad wbather the plaintiff was 
refused the enjoyment of the right 12 yeard previously to  tha suit.
Tha mere fact that nokattubadi had baeu collected for 12 years by 
the plainfciif, did not neoessarily imply, that sueb non-oolleefiioa was 
in eonaeq,U8nc6 of a denial of the pliintiti's right to the kattubadi, 
and the finding in the appeal judgment relied on is thua. in fact, 
not one which would have determined the point eSBential 46  ̂the 
adjudication of the quesfcion in regard to artieJa IS l. SurQly ifeift 
neither aompatent nor proper for us to depart from the uoequivoqiil 
stat'emenfe in the ju'^gment ad to what was decided and  ̂ becauae 

saoh deeisioa by ItSeil b© with refereaee to
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J a l a - reason aasigaed  for it, to subafcitiulie soinat^hing else quibe d ifferent

LI.ESH M I- in  order to m ake ib sse in  r ig h t so as to enab le  one of the p arties  

KARAYAN jjq found a plea of res judicata  fehereou.

Tne contanfeioD fails and the appeal ia dismissed with costs.
DBYARA
V b n e a t a

NAEASIMHA --------- --------
N a id u ,

APPELLATE CIVIL.

Before Sir S, Subrahmania Ayyar, Officiating Chief Justice, and 
Mr. Justice Sankaran B air.

jgQg S U B R A Y A  P R A B H U  (P l a in t if f ), Ap p e l l \n t ,
August 23. D.

' ~  M A N IU N A T H  B H A K T A  (D e f e n d a n t ), EeaPONDENT,'^

Arbi/radon—Award to be filed in Court having jurisdiction over ihe matter
submitted—Award not invalidated by want o f  notice nor by the arbitrators 
accepting a fee -Jurisdiction,

The omission t? gi?e aotios of the lasefciag of tba acbitmkors to a party who 
had, prior to suoh moatiog, notified to the arbitrators his withdrawal from the 
submisBioQ, does not iavalidabe an award ; nor does the fact that the arbitrators, 
ati the suggestion and with the conaant of all p.irtias accepted remuaeration for 
their fcrovible, make the award illega).

The Court having juriadioLioa to fils the award ia determined by tha value of 
the mitter to which the arbitratioa related, and not by tbe amount actually 
allowed under the award.

Narsingh Das v. Adjodhya Prosad Sukul, (I.L .R ., 31 Calc., 203), referred to.

P e t it io n  under section 525 of the Oode o£ Civil Procedure to fila 
an award made on a submission to aubitration by plaintiff and 
defendant,

The defendant objected to the award being filed, alleging inter 
alia, that the arbitmtors had beau guilty of miaconducb in having 
aooapliei remuaei'ation for thair services, and that no notice of 
sooie of the moahings of the arbitrators had been given to him.

The District Judge refused to allow the award to be filed,

The plamtiff preferred this appeal.

G, Ramachandra Rau Sahib and K. P, Madhava Rau for 
appellant.

0. V. Ananthakriahna Ayyar for P. R. Sundara Ayyar for 
reapondent.
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-Appeal No, ?2 of 1903, preBented against the decree of K ,a . G-raham, Esq., 
IHstiiot Jud^Q of Bouih Canata, in Oiiginal Suit No, 57 ot 1902, ' *


