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property mortgngad to him as is not comprised in the mortgags b0
the fifsh defendant, will bo sold and the proceeds applied in payment
of what iz due to the plainkiff. If ths amount due to the plaintiff
is nob fully dischargsd theraby, thie remaindsr of the mortgaged
properby shall he sold and the proeseds applied in the first instance
towards the disehargs of the fifth defendant’s mortgage amount,
viz,, Rs. 750 and his coste throunghout and the surplus, if anvy,
applied so far aa may be necessary in paying off ths remainder of
the plaintiil’s claim. The decres of the lower Courts will be
muodified aceordingly.

In second dppeal No. 347 of 1903.—For like reasons a similar
decres will be passed in Second Appeal No 347 of 1903.

APPELLATE CIVIL.

Before Sir 8 Subrahmania Ayyar, Officiating Chief Justice, and
Mr. Justice Sankaran Nawr

JALASUTRAM LAKSHMINARAYAN AND OTHERS (DEFENDANTS),
APPELLANTS,
o .
BOMMADEVARA VENEKATA NARASIMHA NAIDU
(PLAINTIFF), RESPONDENT.*

Civii Pyocedure Code—Act X1V of 1884, s. 13—Res judicata must be based
on the grounds stated is the judgment.

A plea of res judicala must be based on the grounds of the decision actually
stated in the judgment ; and where such grounds are unequivocalily stated but do
not jostify the decision, it iz not proper or competent to substitute somothing elss

quite different which will justify it to enable one of the parties tc found a plea of
res judicata,

THE facts necessary [or this report are set outin the jﬁdgment.
C. Ramashandra Raw Sahib for appsllanta.

V. Krishnaswami Ayyar for respondent.

* Qivil Miscellaneous appeal No, 294 of 1904, presented against the decree
of F'. H. Himnett, Feq , Disirict Judge of Godavari, in Appeal Buit No. 571 of
of 1903, prasenoed aguinst decres of M.R.Ry. T. A, Narasimha Chariar, District
Munsif of Bhigavararg, ii Original Suit No 485 of 1903,
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JUDGMENT.—The preient suitis for thie rescvery of kabtubadi
for fasliz 1808 6, 1310 shabed to b 3ue 6o tho phiintid, the Zamindar,
by the defendacts, i respiet of certain inam landsheld by sher
in the zawindari The Distriet Munsit dismissed the suit on the
ground St tue preseat claim was res judicars by the decision in
Appeal Buit No. 20 of 1900, but the Distries Judge reverzed the
decres being of opinion shat there was no res judicata.

We think the Distriet Judge is righs. In bhe previcus suit, in
whish the appeal deeision refarced to above was given, the present
plaintiff sought to recover from ths prasant defendants the katbtu-
badi for the same inam for sleven faslis from 19295 fo 1305 No
papers connected with the original trial of the former suit have
been piiced »n the presend vecord; and what wera the several issues
framed and tried ay such original trial, dozs not appear. In the
appellate judgment, tbe only documents filed, the Judge after
gsating that * the defence was inter alia thab the sait wag harred by
limitakion and this question i3 the only one which need be congidered
in the appeal” guve a finding in ihe affirmative basing his
copelngion upon the single circumstancs that the plaintiff had not
proved that he had collected any katitubadi wikhin 12 years prior to
the date of the suit. In thus disposing of the case the Judgs did not
guote the article of the Limitation Act according o which he held
the ciaim barred. The argamend on behalf of the appellant is that,
the decision in the appeal judgiment gquoted, should bs taken as if
the Court had raiged for its datarmioation, ths issus, whether the
plaintifi’'s right to collzet kattubadl had as a periodically vecurring
right, bseome barred uader article 131 of the schedule to the Liwif-
ation Aeb and found upon that guesbion against tho plaintiff, Now
with refarence o the issue thus suggested, it would have been necess-
ary forthe Court fo havae determined whether the plaintiff was
refused the enjoyment of the right L2 years previously to the suit.
The mere fach that no kattubadi had beeu collected for 12 years by
the plaintiff, did not necessarily imply, thab sueh non-sollection was
in conseguence of a deuial of the plsintil's right to the kattubadi,
snd the finding in the appeal judgment relied on is thus, in fast,
not ons which would have determined the point essential for the
adjudication of the question invegard to article 181, Burely itis
neither aowpetent nor proper for us to depark from the unequivooal
statenent in the judgment as to what was decided and, hecauss

such decision would by itself be unsound with Yeferance bo the
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reason aasigned for it, to substitute somathing else quite different
in order to make it seem right so as bo enable one of the parties
thereto to found a plew of res judicata thereon.

The contention {ails and the appesl is dismissed with costs.

APPELLATE CIVIL.

Before Sir S, Subrahmania dyyar, Officiating Chief Justice, and
Yr. Justice Sankaran Nair.

SUBRAYA PRABHU (PLAINTIFF), APPELLNT,
.

MANJUNATH BHAKTA (DEFENDANT), RESPONDENT,"

Arbitration—Award fo be filed in Court having jurisdiction over ihe matier
submilted—=-Award not invalidated by want of notice nor by the arbitrators
accepiing @ fee —Jurisdiction, )

The omission &> giva notice of the mseling of the arbitrators to a party who
had, prior to such me2ting, notified to the arbitrators his withdrawal from the
submission, does not invalidate an award ; nor does the fact that the arbitrators,
ab the stggestion and with the consent of all parties accepted remuneration for
fheir trouble, make the award illegal,

The Court having jurisdiction to fils the award is determined by the value of
the mitter to which the arbitration relateds and not by the amount actually
allowed under the award,

Narsingh Das v. Adjodhya Prosad Sukul, (LL.R., 31 Cale., 203), reforred to.

PETITION under sechion 525 of the Code of Civil Procedure to file
an award made on & submission to arbitration by plaintifl and
defendant, '

The defendant objected to the award being filed, alleging inter
alio, that the arbitrators had been guilty of misconduct in having
ageaptel remuaeration for bheir secvices, and that no notice of
some of the meotingy of the arbitrators had been given to him.

The District Judge refused to allow the award to be filed.

The plaintiff preferred this appeal.

C. Ramachandre. Raw Sahsb avd K. P, Madhave Rav for
appellant.

C. V. Ananthakrishna Ayyar for P. R. Sundara Ayyar for
respondend.

*Appeal No, £2 of 1903, pregented against the deoree of R.a. Grabam, Hsq.,
Uistriet Judge of Bouth Canara, in Ouiginal Suit No, 57 of 1902,



