
In tihe case before us partiblon is necessary to dispossess defendants Ssi Raja 
Nos. 1 and 2 a n i award delivery o£ possaasion fea Gbe plaintiff.

Toe decrees o£ tbe lower Gourfcs musb, tberflfore, ba set aside in p b a tt jp a t i 
so far as they are against the appellant, and the suit remanded fco 
the Court of First Instance for disposal c d  the merits.

Costs will abide and follow the result.

Second Appeil No., 407 of 1903.— This aeoond appeal is 
diBmissed with costs.
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APPELLATE ClYIL.

Before Sir S. Subrahmnia dyyar, Officmting Ohief Jiisiket 
and Mr. Justice Boddam,

V A N M IK A L IN G A  M U D A L I (F if t h  D e p e n d a n t ), A p p e l l a n t ,
V, July, ■24. *2

O H ID A M B A E A  CHBTTY AND 0THEE3 ( P l a i n t i f f s  AND 

D e f e n d a n t s  N o s . 2 t o  4 an d  6 t o  8 a n d  S ix t h  D e f e n d a n t ’s 
E e p r e s e n ia t iv e s ) B e sp o n d e n t s . ’

Morigagte, paying prior incmtibranoer o fk r  sale, right of— Transfer oJPfoptriy  
Act IV  o f  1882, s. 89—E fect c f  order absolute fo r  sale.

It IB settled law that, in the abaeuoe of clear proof tft the contrary j it is to be 
taken tliat;, -when the money of a person intereated, in immovable propetty, as for 
iDBtanoe, the owner of tbe equity of redemption or a puisne xaortgsgee, goes to 
di«oharge »-n anterior enoumbraaoe aficcting it, the presumption is that the 
anterior enoumbranoe enures to the advantage of the patSy making tbe paymeirt, 
if it is for his benefit; so to treat it ; and this rule will apply in favour of a 
person'who, after the sale of the properties in exesation of a decree on the 
anterior mortgage, advances money on the security of each properties to enable 
the Judgmenl-dehtor, to set aside suoh a sale under sectiott 310-A. of the Code 
of Civil Procedure.

Qokaldas Oopaldas v. Puranm al Premsukhdas, (I.L B., 10 Calc.i lOSSj  ̂
referred to aod followed,

The provisions of gection 89 of tbe Transfer of Property Act have refereDoe? 
to the exeoation of a mortgage decree and oagbt nofc, in reasoji to he «o oon*
Btraed as to render the application o f this pcinoipie impossible in oases whi|i6-

* Second Appeals N ob. 3i6 and 847 of J903, presented against the decrees 
of P.D.P. Oldfield. Esqi, Acting District Jadge of TaBjiOrs in appeal Snite Nos. 
3l6and 817 of 1901, presehted against the dectie of T. Swami Ayyar,
DiBtriet Maoaif of Ttravalpr, in Otiginttl Baits Nos. 16 and 70 of 1930 respeotiveJŷ ,
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V i  N MIKA- an ordec absolute for sa b  had bsaa m id  a oa the gcouud fchat such order 
DliSiOA exticgaished the securiiv.

-MUDaLI
Dinobundhu Shaxv Cho’Mdh'^y v. Jjainaya D isi ,  (L .R ., 2^1 A .), rafacred to

•CHIDAM" j , ,, j • 1aad followed in pcinoiple.A
Ohett ,̂

Th e  faofca necessary for this rapjii} ara fully sat oufa in tha
judgment.

T. i2. Ramiahandra Ayyar for Krishnasicanii Ayyar and 
•Ml-. T, V, Gopalaawami Mudali for appeUanfcg. -

The Hon. Mr. P. S. Siv^&ivjmi Ayyar £oi’ firsti, eighth and 
Binfeb respondents.

Ju d gm en t,— in  SeconcZ Appeal No, 316 of  1903.— The plaiofciff 
sues upon a aimpla naorfcgaga esBcucad fco him by tha fii'dfi and 
aacotid dafandaabs oa fcha 295h July 1897 for Es. 400- Parti-of tha 
proparfcy comprised ia the plainfciff’s naort^aga had baen previously 
morljgaged bo ona Palavoy Swiminathu Piliai, Taa latter 
'brought Origioal SuibNo. 16S of 1B93 ia tha Court of the Dirtrict 
Munsif of Tiruvaiur and obbainei a decraa on the 14th September 
1892. Iq exaoubioa of this deoraa aa order for the sale of the 
iproparby was paasad and the property put up to sale and knocked 
down to the deeraa-holder hioasalf. Bab before the confirmabioa 
•of tha sale au applicatiioQ under section 310 -A of the 0 ;vil Pro- 
‘oeduce 0:)da was made by the judgcnaab-dabtors, and the sale waa 
caaoallad. The moasy deposited with this appUuatioa waa lent 
>to the first, sacond and third dafendaobs by tha fifth defendant
■in the paraant saaa undar a morbgaga exacabed on the 1st
Novembar 1B97, by whieh iQabramanb tha property comprised in 
•‘the mortgage of the deeree-holder waa uaufructuarily mortgaged 
to tha fifth defaudant, the mortgage containing, also, a eovenaot 
'to pay. The mortgage reisifcas bhe passing of tha decree, the sale
undar it, and tha loan baiog made to prevent the confirmation 
of tha sale, and conolades with a statement that there is no 
olihar claim on the property than fchat subsisting under the 
mortgage ia favour of the plaintiff, Tha usufruct was to ba 
■SQjoyed in lieu of inberesb of tha rate of which, however, no 
mention is made, but bha fifth defendant, though entitled to the 
possassion of their mortgaged-proparby did nob obtain it. The 
■qtiesbion is as to bha rights inter se of fcha plaintiff and the fifth 
defendant in the circumabanoes.

Oa behalf of the fifth dafandanfc lb was contended that though 
-iiis mortgage waa in point of date subsecjuent to that of- the plaintiff
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yet aa tbe moaay advaucea by biaa wm for the purpose o( discharging V ijaiiK i- 
tha prior eaGumbranca in favour o£ Palavoy Swatninatria
Pillay which was binding oa the phintiff also, fcha fifib de'endaiit’s 
mortgag0 baa prionfey over that of the pUinliff. Mr. SivaswamI 
Ayyar oa bahalf of tha piaiofciii soughfc to maeS this eooteBtlcn 
in two ways. S'lrst, he urged fcnat; the presunapbif'a of the lien in 
favour of Swamiaatiha Pillay faoiog preserved for the benefis of the 
fifth defendant should upon the facts of the casa be,held to have 
been rebutted— in othei' w oria—that the mortgage right of Pakvoy 
Swamlnaiiha Pillay had by act of parbia9 bsao put an end to at- 
the time the morfegage to the fifth dafeniaot was m ads; and 
ousaqu'sntly, that that defendant could not claim any advantage 
with refereoee to wha*i had tbua ceased to exist. We are alto- 
gather unable to accept; this argument Its ig of course well 
settled that, in tha abaanoa of cleir proof to the contrary, is is to be 
taken that, when the money of a person Intarestad in immovabla 
property, as for eximple, tbe owner of the equity of redemption 
or a puisne mortgagee goes to dl&oharge an anterior encumbrance 
a3ecting it, the presumption is, that tbe anterior enoumbranee 
enures to the advantage of the party making tbe payment, if it ig 
for his benefit so to treat it. And so far from there being any 
thing in tbe facta of tha case to rebut tha presumption arising 
from tbe payment, an infcaution to keep alive the anterior lien, and 
pass the benefit thereof to the fifch defendant, would seem to be 
diabinculy infeiable from the terms of the instrument itself, viz., tbe 
recifeak therein as to the decree, the exaoution thereunder and the 
loan being for the discharge of the decree debt. The allusion in 
tbe document to the morsgage of the plaintiEf doeb not, in our 
opinion, argue to the contrary. As pointed oat by Mr. Eamachandra 
Ayyar that clause was mainly intended aa an assurance that the 
property mortgaged was subjegt only to that other claim without 
it baing meaat to suggest any relative aaperiority as between the 
two mortgages, sucb assurance not baiog uncalled for, having 
regard especially to the fact that the plaintiff's mortgage instru
ment comprised more property than that mortgaged to the fifth 
defendant.

Mu d a l i
t

CHiaAa-.

O iE IT i'.

N ow as to the njxti argaraant Mr. SivaHwami Ayyar put it 
i h a s O n  tha passing of tha order absolute for sale Swaminatha 
Pillay's security became exUnguished by virtue of the provision 
to that effect at tbs end ôf sMbion 8̂9 of the T r a n # i of Property
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Aei, and fehe deeree-holder and fche }udgm6nt”debfcors came, there
after, to fae precisaiy in fche posifeiaa of parfei'ps to a simple money 
decree and, eonsequenbly, the payment made by the fifth defendant 
coTild do!: operate to confer any right of lieo affectiog the plaiofciff. 
What exactly was In the comtemplation of the framers of section 
89 in introducing the coociuding seateace relied on by Mr Siva- 
ewami Ayyar is, it mu'^t be eonfesaed, nob easy to say. The passage 
from the work of MacPheraon on mortgages cited by Mr, Siva" 
&̂ pami Ayyar and quoted at length in the judgment of Bhashyam 
Ayyangar, J , in Mallikarjunadu Setti v. Linqamuni Pantulu{l) 
shows that fche learned author by no means felt very confident as 
to the meaning of the language in guastion of the legislature. 
Nor does Dr. Ghose appear to have understiood the passage 
as free from difficulfcy (see Ghosa on ‘Mortgage,’ 3rd Edition, 
page 898}.

It is auffioient for the purposes of this case to say that the 
sentence in question in the section cannofs be held to warrant the 
position maintained by Mr. Sivaswami Ayyar. So to read the 
provision would upset completely one of the main principles under
lying the law of mortgages, viz-, that the effect of a sale in execution 
of a mortgage decree is to vest in the purchaser at such sale the 
property as it stood at the data of tbe mortgage, and therefore free 
from that, and all subsequent encambrances. If, after the order 
absolute, the decree-bolder and judgment-debtor were reduced to 
the position of parties to a mere money decree, the sale of the 
mortgaged property could invest the purchaser ■ only with tbe right 
of the judgmenfc-debtor as at the date of tbe pale and therefor© 
subject to encumbrances created by him prior to tbe time of tbe 
gale. It is impossible to believe that the legislature really meant 
by the prodsioQ in question to introduce such an absurdity with 
reference to the rights of mortgagees, which can only be protected 
by postulating the continuance of the lien down to the time of tbe 
sale, and the transfer of it thereafter to fehe sale-prooeeds.

It is farther to be observed that the provision under considera” 
tioB has reference to a matter connected with the execution of a 
mortgage decree and ought not to be understood as contemplating 
and affecting what does not necessarily relate thereto. Now the 
presumption arising from paymenfc in ciroumatances like the present,

(1) 25 M ad.,244 at p. 281.
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is oQs of gaaat'al applicatiou and is a oonseqaenea of paymeQts 
made whether in discharge of morfegage dearaea or otherwise.

The Transfer of Properfey Acfc itself recognises tihe presumption 
in feerms in the case provided for in secfeion lOi. No doubt one of 
the iibiogs avosded by the prasumptioa in question is the iinnacea- 
sa^y muUipUeitiioa of wrifctea fts^ignmants of mortgages £o person 
paying trbem off. Bat the principle of ii is the pravention of 
unjust enrichment, as for instance, a puisne morfcg&gea benefiting at 
the expanse of anobher person interested in the property who pays 
off encuaabraocea binding on- the former, wifchout intending to 
confer such a benefit on him. It was indead aa a principle of 
juatice, equity and good conacienoe, that the rule was laid down in 
the leading cxse of GohahJas Qopaldas v. Pufanmal Premstikhdasil) 
and has been enforced by the numerous aufchoribiea following it. 
And having regard to the accaptanoa thereof by the legislature itself 
in section 101 referred to above, the language of secHon 89 ought 
not, in reason, to be so construed as to render the appiioation of 
suoh a prhioiple to cases where an order absolute has bean passed 
impossible.

In Dinobmdhu <haw Okowdhry 9. Jogmaya Dasi{2) a judgnaent  ̂
debtor, two days after the attachment of his properfcy, executed a 
morhgage thereof and, a? previously agreed upon, applied the 
morfegage, money in p.\ymant of two mortgagaa guba'.sting thereon, 
took to hioasalf a reoonveyanoe and handed over the old mortgage 
deeds to the new mortgagee.

Oue of the coatentiona urged was that section 276 of the Civil 
Procedure 0  jde rendered th® new mortgage avan to the extent of 
the amount actually applied in paytnanfc of the prior mortgages 
void aa agiiinsb she atfc îching creditor and eonaequenfely aa against 
the parcha^ar a!; she Sheriff’s sale. This eontantion was rejeafced 
and the Judicial Gommittee held that so to construe seotion 276 
would ba quite wcong. It seems to U3 shafe to give to SQotioa 89 
in qaesfcion the effect sought to be given, to it by Mr. Sivaswami 
Ayyar here would be equally wrong.

The decre-a of the lower Oourfcs cannoi bS sustained. Wa . 
accordingly direafc that, in default of paymeat within 3 (three) 
naonths from this date by dafendanfea Nos. 2 and S of the amoant 
due to the plaintiff under his mortgage and eoafea, ao muoh ,of tiie

him&
MCDAI*!

V .

CaiDAM-
bab.%

Ch e t o y .

ViN30K4-

(I) I . li  R , JO Cain , 1035, 

U W a a -?
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Bropertiy mor&gagad feo him as is noc eomprised in fehe morfcgaga to 
the fifoh defaadanfe, will ba sold and fche proseeda applied in paymenfc 
of whati is dna to tha plainhiff. If fcha amcmnb due io fche plaiofciff 
is nob fully diachargsd fcheraby, the ramaiuder of the mortgaged 
proparfcy shall h0 sold find fcha procaads p-pplied in the first instance 
towards the diaoharge of fcha iifch dufendaat’s raorfcgaga amount, 
viz., Ra. 750 and his casts throughout and the surplus, if any, 
applied 30 far ag may ba nacassary in paying off the remainder of 
the plaintiii’s claim. The decree of the lower Courts will be 
mociified aocordingiy.

In second dppeal .Vo, 347 of 1903.— For like reasons a similar 
decree wiii be passed in Second Appeal No 347 of 1903.

APPELLATE GIYIL.

1905 
August 
16, 29,

Before Sir S Subrakmania Ayyar, Officiating Ghief Justice, and 
Mr. Justice Sanharan Nair

JALASUTBAM LAK bH M lN AB AY A N  a n d  o t h e r s  (D e f e n d a n t s ),

A p p e l l a n t s ,

V.

BOM M ADEVABA VENKATA N 2IR A SIM H A  NAIDU 
(P l a i n t i f f ), R e s p o n d e n t .*

G w ilP toced w eC od e—A c t X lV o f  188i!, s. 13 —Rea judicata must he based 
on the grounds stated in the Judgmeni.

i  plea of r e s  j u d i c a t a  must be based on the grounds o{ the dcciijion actuaJly 
stfibad io  the iudgment ; aad where tiuoh grounds are UHoquivooally stated but do 
not jusiiify the deciston, it is not proper or oompetenf; to ‘•ubatitute somothiDg else 
quite different which will justify it to enable one of the parties to found a plea of 
r e s  j u d i c a t a ,

T h e  facts necessary for this report are set out in the iudgment. 

G liaffiaohandfa Bau Sahib for appellants. 

y ,  Krishnaswami Ayyar for respondent.

* Civil Mi.scfillarieou3 Apptsal No, 224 of 1904, presented against tha decree 
of P. H. Himnett, E=q , District Judge of Godavari, in Appeal Suit No. 571 of 
of 1903, presented Rgain=!b decree of M.E. Ry. T. A. Narasimha Chariar. District 
J4uasif of Biiiaiivaratn, ill Original Sait No 4^5 of 19Q.3,


