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In the case before us partition iz necessary bo digposcess defendants S8I RaJA

: . _ BIMBaADET

Nos. 1 and 2an] award delivery of posssasion o the plaintiff. APEL RAD
Ve

Tne decrees of the lower Courts muss, therafors, ba set aside in prayprivar:

go far as they are against the appsllant, and the suit remanded fo FaMaY¥a,
the Court of First Instance for dispozal cn the merits.

Costs will abide and follow the result.

Second Adppeal No. 407 of 1903.—This second appeal i3
dismissed with costs.

ATPELLATE CIVIL.

Before Sir 8. Subrahmnia dyyar, Oficiating Chief Justice,
and Mr. Justice Boddam.

VANMIKALINGA MUDALI (FirrH DEFENDANT), APPELLANT,

: 1905.
. July, 24. 73

Atvgust 8
CHIDAMBARA CHETTY AND OTEERS (PLAINTIFFS AND —

DEFZNDANTS NOS, 2T0 4 AND 6 TO 8 AND SIXTH DEFENDART'S
RePRESENTATIVES) RESPONDENTS. ™

Morlgagee, paying prior incumbrancer afler sale, right of—Transier of Property
"4l IV of 1882, s, 85~ Effeci of order absolute for sale.

It is settled law that, in the absence of clear proof to the contrary, it is to he
taken that, when the money of a person interested in ixnmovable proparty, as for
instance, the owner of the equity of redemption or a puisne mortgages, goer to
dircharge an anterior gnoumbrance affecting it, the presumption is that the
anterior encumbrance enures to the advantags of the party making the paymoext,
if it iz for his benefit 8o to treat it : and this rule will apply in favour ofa
person who, after the sale of the properties in execution of a decree on the
anterior mortgage, advances money on the security of such praperties to enable
the judgment-debtor, to set aside such a' sale under section 310-& of the Code
of Civil Prccedure.

Gokaldas Gopaldas 'v. Puranmal Premsukhdas, (1L R., 10 Calc., 1035},
referred to aod followed,

The provigions of section 89 of the Transter of Property Act have reference
to the exeoution of a mortgage decree and ought not, ju resson to he so con-
straed as to render the application of this principle impossible in - cases where:

© % Becond Appeals Nos, 346 .and 347 of 1903 presented against the decrées
of F.D,P. Oldfield, Bsq., Acting District Judge of Tanjore in appss) | Buits. Nos,
816 and 817 of 1901, presented against the deorze ‘of M,R.Ry. T, Swami’ Ayysr,
" Distriot Munsit of Tiravalur, in Ociginal Buits Nog. 16:and 70 of 1930 ces;!m’vsly,;
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an ordar absslute for sals had be2a made on the geround that such order
extipguished the sacurity.

Dinobundhe Shaw Chowdhry v. Jugmaya Diasi, {LLR., 231 A.), referred to
and followed in principle.

THgE facts necessary for this rspit ars fally 33t oub in ths
judgment.

T. R. Ramachandra Ayyar for V. Krishnaswam: dyyar and
Mr. T, V. Gopalaswami Mdudali {or appellants.

The Hon, Mr, P.S. Sivaswam: Adyyaer for firss, eighth and
nintn respondents.

JUDGMENT, — In Second Appeal No, 346 of 1903.—The plainti&
sues upon a simpls mortgage exscuted to him by the first and
gecond defendants on the 293h July 1897 {for Ra. 400. Parb-of the
propsrby comprisad in the plaintitf’s mortgage had been previously
mortgaged bto one Palavoy Swaminatha Pilai, Tne latster
brought Origiuai Suit No. 163 of1592 in the Court of the Dirtrict
Munsif of Tiruvalur and obtainel a decrse on the 14th September
1892, In exscution of this decree an order for the sale of the
property was passad and the proparty put up to sale and knocked

down to the decree-holder himself. But befors the confirmation

of the sale au application wunder section 310-A of the Civil Pro-
wedure C>de wag mads by the judgment-debtors, and the sale was
cancelled, The moasy deposited with this application was lent
to the first, sacond and third defendants by the fifth defendant
in the persent case under a mortgags executed on the I1st
November 1837, by which ingtrument the property comprised in
the mortgage of the decree-holder was usufructuarily mortgaged
to the fifth defondant, the mortgage containing, also, a covenant
o bay. The mortgage resites the passing of the decree, the sale
under i, and the loan being - made to prevent the confirmation
-of tha sale, and coneclades with a statement that there is no
other eclaim on the property than that subsisting under the
‘mortgage in favour of the plaintiff, The usufruet was to beo
-enjoyed in lisu of interest of the rate of which, however, no
mention is made, but thae fifth defendant, though entitled to-the
possegsion of their mortgaged property did not obtain it, The
‘question i3 as to the rignts inter se of the plaintiff and the filth
dsfeundant in the circumsbances.

On béh_élf of the fifth defendant it was contended that though
:pis mortgage was in point of date subsequent to that -of the plaintiff
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vet as the money advanced by him sras for the puarposs of dizeharzing
tha prior oeacumbrance in favour of Palavoy Swaminatna
Pillay which was binding on the plain$if also, the fifth de’sndant’s
mortgaga has priority over bthat of the plaintif.
Avyyvar on bshalf of the plaiobiff sought to mees this contenticn
in two ways., Furst, he urged tnab the presumption of the ilen in
favour of Swaminatha Pillay being preserved for the benefis of the
fitth defendant should upoo the facts of the case be held to have
baen rebutted—in ‘other worls—that the martgage right of Palavoy
Swaminatha Pillay had by act of parsias hssn put 2n end so ab
the tims ths mortgage to the fith dslenlact was mads; acd
¢rmsequantly, that that defsndant could not claim sany advantage
with refarsnee to wha% had thus ceased fio exist. We are alto-
gather unable to accept this argument It is of course well
sattled thab, in the ahsance of clair proof to the contrary, it is to ba

Mr. Sivaswami

ta.ken that, whea the money of a person ioterssted in immovahle
properhy as for example, the owner of the equity of rademption
or a puaisne mortgages goes to discharge an anterior encumbrancs
afecting it, the presumption ig, that the anterior encumbrance
enures ta the alvantage of the parkty making the payment, if it ig
for his hensfit so o treat it. And so far from there being any
thing in the fachbs of the ocase to rebub the presumption arising
from the payment, an inbention o keep alive the anterior lien, and
pags the beaefis thareof to the fifsh defendant, would ssem to be
disbinctly inferable from the terms of the instrument itself, viz., the
rpeitals therein as to the decces, the exsgukion thersunder and the
loan being for the discharge of the decree deht. The allusion in
the documant to the morigage of the plaintiff ‘does nob, in our
opinion, argus to the contrary. As pointed out by Mr. Ramachandra
Ayyar that clauss was mainly intacded as an assurance that the
property mortgaged was subjest only to that other claim without
it bsing meant to suggest any relative superiority as between the
two mortgages, such assuramee not bsiog uncalled for, having
regard especially to the fach that the plaintiff's mortgage instru-
ment comprised more propsrty than thab mortgaged to the ﬁftb
defendant.

Now as %o the nagh argumsnb Mr Sivagwami Ayyﬂ.r put iz
shus : —Oa the pa.ssmg of the order abaolute for sala Swammatha
Pillay’s security became extinguished by virtue pf the prqviamn
bo that effect at the end of ssetion 89 of the Transfer of Property

YALMIK i~

ALTTEY
MUDALI
3
CTHRLDAN
BiIRA
CBETTY.



VaXMIEA-
LING&
MUDAEI

V.
CBIDAM-
BARA
CHETTY.

40 THE INDIAN LAW REPORTS. [VOL. XXIX.

Aet, and the decree-holder and the judgment-debtors eame, there-
after, to bs precisely in the position of parties to a simple money
decree and, consequently, the payment made by the fifth defendant
could not operate to confer any right of lien atfectiog the plaintiff.
What ezactly wasg in the comtemplation of the framers of section
83 in -introducing the concluding sentence relied on by Mr Siva-
gwami Ayyar is, it must be confessed, not easy t2 say. The passage
frcm the work of MacPherson on mortgages cited by Mr., Siva=-
swami Ayyar and quoted at length in the jundgment of Bhashyam
Ayyangar, J, in #allikarjunadu Setti v. Lingamurti Pantulu(l)
shows that the learned author by no means felt very confident as
to the meaning of the language in question of the legislature.
Nor does Dr. Ghose appear to have understood the passage
a8 free from difficulty (see Ghoss on ‘Mortgage, 3rd Edition,
page 898).

It is sufficient for the purposes of this case to say that the
gentence in guestion in the gection cannof be held to warrant the
position maintained by Mr. Sivaswami Ayyar. So to read the
provision would upset completely one of the main principles under-

‘lying the law of mortgages, viz., that the effect of a sale in execution

of a mortgage decrea is to vest in the purchaser at such sale the
properby as it stood at the date of the mortgage, and therefore free
from that, and all subsequent encumbranees, .If, after the order
abeolute, the decree-holder and judgment-debtor were reduced to
the position of parties to a mers money decres, the sale of the
mortgaged properby could invest the purchaser-only with the right
of the judgment-debtor as at the date of tbe rale and therefore
subject to encumbrances created by him prior to the time of the
gale. It ig imposasible to believe . that the legislature really meant
hy the provision in question fo introduce such an absurdity with
reference to the rights of mortgagees, which can only be protected
by postulating the conbinuance of the lien down to the time of the
sale, and the transfer of it thereafter to the sale-proceeds.

Ija ig farther to bs observed that the provision under considera-
tion has refarence to a matber connected with the execution of a
mortgage decree and ought nobt to be understood as eontemplating
and affecting what does not necessarily relate thereto. Now the
presumption arising from payment in circumstances like the present,

(1) L,L.R., 25 Mad., 244 at p. 281,
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is one of genaral appliestion and is a gonzequence of payments
made whether in diseharge of morbgage decrees or atherwise.

Ths Transfer of Properby Act itsell racognises the presumption
in terms in the case provided for in section 101. No doubt one of
the thiags avoided by the prasumption in guesticn is the unneces-
sary mulbiplicition of written asiignmants of morbgages to person
paying them off. But the prineipla of it is the prevenbion of
unjust enrichment, as for instance, a puisne mortgages benefiting af
the expense of another parsn interested in the property who pays
off encumhrances binding on. the former, without infending to
confer such a benefit on him. It was indead as a principle of
justice, equity and good consciencs, that the rule was laid down in
the leading c1sa of Gokalias Gopuldas v. Puranmal Premsukhdas(1}
and has been enforced by the numerous sauthorities following it.
And having regard to the accaptance thereof by the legislature ibself
in gaction 101 referred to above, the language of section 83 ought
nob, in reason, to be so wonstrued as fic render the application of
gsuch & principle to cases where an order abaolute has been passed
impossible.

In Dinobundht shaw Chowdhry v. Jogmaya Dasi(2) a judgment -
debtor, two days after the attachment of his property, exesuted a
mortgage thereof and, a3z proviously agrsed uvpoun, applied the
mortgage, monsy in paymant of two morbgages subssbing thereon,
took to himself a reconveyance and handed over fthe old mortgage
deeds to the new mortgagee.

Que of tha eontentions urged was thab ssction 276 of the Civil
Procedure (J)de rendered the nmew mortgage even to the extent of
the am>unt ac'ually applied in paymoant of the prior mortgages
void ag againgt tha atbaching creditor and consequenily as against
tha puarchaier a% she Sheriff’s sale, Tais contenbion was rejectsd
and the Judicial Committes beld that so to construe sestion 276
would be guite wronz. It seem3 o us thab o give to section 89
in question the effect sought to be given to it by Mr. Sivagwami
Ayyar here would be equsally wroung. '

Tha ‘deatea of the lower Courts caonot be susbained. Wa .

ascordingly direot thaf, in default of payment within 3 (hree)
monthe from this date by dafendants Nos. 2 and 3 of the amount
due to the plaintiff uader his mortgage and coste, so much of the

e A 0

(1) T. I, R,10Cele, 3035, LR, 291 4.9
14 Mad —§
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property mortgngad to him as is not comprised in the mortgags b0
the fifsh defendant, will bo sold and the proceeds applied in payment
of what iz due to the plainkiff. If ths amount due to the plaintiff
is nob fully dischargsd theraby, thie remaindsr of the mortgaged
properby shall he sold and the proeseds applied in the first instance
towards the disehargs of the fifth defendant’s mortgage amount,
viz,, Rs. 750 and his coste throunghout and the surplus, if anvy,
applied so far aa may be necessary in paying off ths remainder of
the plaintiil’s claim. The decres of the lower Courts will be
muodified aceordingly.

In second dppeal No. 347 of 1903.—For like reasons a similar
decres will be passed in Second Appeal No 347 of 1903.

APPELLATE CIVIL.

Before Sir 8 Subrahmania Ayyar, Officiating Chief Justice, and
Mr. Justice Sankaran Nawr

JALASUTRAM LAKSHMINARAYAN AND OTHERS (DEFENDANTS),
APPELLANTS,
o .
BOMMADEVARA VENEKATA NARASIMHA NAIDU
(PLAINTIFF), RESPONDENT.*

Civii Pyocedure Code—Act X1V of 1884, s. 13—Res judicata must be based
on the grounds stated is the judgment.

A plea of res judicala must be based on the grounds of the decision actually
stated in the judgment ; and where such grounds are unequivocalily stated but do
not jostify the decision, it iz not proper or competent to substitute somothing elss

quite different which will justify it to enable one of the parties tc found a plea of
res judicata,

THE facts necessary [or this report are set outin the jﬁdgment.
C. Ramashandra Raw Sahib for appsllanta.

V. Krishnaswami Ayyar for respondent.

* Qivil Miscellaneous appeal No, 294 of 1904, presented against the decree
of F'. H. Himnett, Feq , Disirict Judge of Godavari, in Appeal Buit No. 571 of
of 1903, prasenoed aguinst decres of M.R.Ry. T. A, Narasimha Chariar, District
Munsif of Bhigavararg, ii Original Suit No 485 of 1903,



